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DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Office  of  Education 

45  CFR  Part  166 

General  Provisions  Relating  to  Student 
Assistance  Programs 

agency:  Office  of  Education,  HEW. 
ACTION:  Final  regulations. 

SUMMARY:  These  regulations  establish, 
in  subpart  B,  minimum  standards 
regarding  audits,  financial 
responsibility,  and  administrative 
capability  that  an  otherwise  eligible 
postsecondary  institution  or  school  must 
meet  to  participate  in  the  student 
financial  assistance  programs 
authorized  under  Title  IV  of  the  Higher 
Education  Act  of  1965. 

Subpart  C  contains  regulations 
dealing  with  an  institution’s 
misrepresentation  of  the  nature  of  its 
educational  program,  its  financial 
charges,  or  the  employment  of  its 
graduates.  The  Commissioner  of 
Education  believes  that  institutional 
adherence  to  the  requirements  of  these 
regulations  will  result  in  improved 
management  of  title  IV  student  financial 
assistance  funds. 

DATES:  Effective  Date:  These  regulations 
are  expected  to  take  effect  45  days  after 
they  are  transmitted  to  the  Congress. 
Regulations  are  usually  transmitted  to 
the  Congress  several  days  before  they 
are  published  in  the  Federal  Register. 

The  effective  date  is  changed  by  statute 
if  the  Congress  disapproves  the 
regulations  or  takes  certain 
adjournments.  If  you  want  to  know  the 
effective  date  of  these  regulations,  call 
or  write  the  Office  of  Education  contact 
person. 

COMMENTS:  Comments  may  be 
submitted  at  the  commenter’s 
convenience:  no  closing  date  is 
specified. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  Moran  (202)  472-^300. 

SUPPLEMENTARY  INFORMATION: 

General  Background 

Through  the  Education  Amendments 
of  1976,  (Pub.  L.  94-482),  the  Congress 
added  Section  497A  to  the  Higher 
Education  Act  of  1965.  Section  497A 
authorizes  the  Commissioner  to  issue 
regulations  providing  for — 

(a)  A  fiscal  audit  of  an  eligible 
institution  with  regard  to  any  funds 
obtained  by  it  under  title  IV  programs  dr 
obtained  from  a  student  who  has  a  loan 
guaranteed  or  insured  under  title  IV;  and 


(b)  The  establishment  of  reasonable 
standards  of  Hnancial  responsibility  and 
appropriate  institutional  capability  for 
the  proper  administration  by  an  eligible 
institution  of  title  IV  student  financial 
aid  programs. 

The  statute  also  provides  that  the 
Commissioner  may  suspend,  limit,  or 
terminate  an  institution's  participation 
in  title  IV  programs  upon  a 
determination  that  the  institution  has 
engaged  in  substantial 
misrepresentation  of  the  nature  of  its 
educational  program,  its  financial 
charges,  or  the  employability  of  its 
graduates. 

The  magnitude  of  the  title  IV  student 
assistance  programs  administered  by 
the  Office  of  Education — namely  the 
Basic  Educational  Opportunity  Grant, 
Supplemental  Educational  Opportunity 
Grant,  College  Work-Study,  Guaranteed 
Student  Loan,  and  National  Direct 
Student  Loan  programs — is  such  that 
approximately  6.66  million  students  will 
be  aided  by  one  or  more  programs 
during  the  1979-80  award  period  based 
on  expenditures  of  over  $7  billion. 

During  the  1979-80  award  period,  the 
loans  made  or  insured  under  the 
Guaranteed  Student  Loan  Program  will 
amount  to  $2.5  billion,  the  grants  to  be 
awarded  under  the  Basic  Grant  Program 
will  amount  to  over  $3.0  billion,  and 
approximately  $1.5  billion  will  be 
disbursed  under  the  campus-based 
programs.  For  the  1980-81  award  period, 
financial  assistance  under  these 
programs  will,  it  is  anticipated,  amount 
to  over  $7.5  billion. 

The  notice  of  proposed  rulemaking 
from  which  these  regulations  result  was 
issued  on  August  10, 1978.  The 
comments  received  on  the  NPRM  were 
each  given  very  serious  consideration  in 
the  development  of  these  regulations. 

These  regulations  are  accompanied  by 
another  public  comment  period — 
because  during  the  intervening  period 
since  publication  of  the  NPRM,  a 
number  of  areas  which  are  directly 
related  to  the  NPRM  regulatory 
provisions  have  come  to  the 
Commissioner's  attention  as  requiring  . 
immediate  clarification  by  regulation. 
Therefore  these  final  regulations 
include: 

(a)  An  expansion  of  the  financial  aid 
transcript  requirement, 

(b)  The  conditions  which  must  be  met 
when  a  change  of  school  ownership 
occurs  for  the  Commissioner  to  consider 
the  school  to  be  the  same  school  after 
the  ownership  change, 

(c)  Standards  for  contracting  of 
education  programs  or  a  portion  of  a 
program  with  another  institution,  and 

(d)  Requirements  when  a  school 
closes  or  ceases  to  offer  training. 


The  Commissioner  is  issuing  interim 
Hnal  regulations  establishing  minimum 
institutional  standards  because  of — 

(a)  The  sheer  size  of  this  financial 
assistance, 

(b)  The  growing  concern  over  the 
misuse  and  abuse  of  the  Federal  student 
financial  aid  programs  by  institutions 
and  schools, 

(c)  The  rise  in  the  default  rate  for  the  ' 
Guaranteed  and  National  Direct  Student 
Loan  programs,  and 

(d)  Recent  program  experience  which 
indicates  the  urgent  need  for  these 
standards. 

These  institutional  standards  are 
intended — 

(a)  To  curb  and  eliminate  fraud  and 
abuse  in  the  title  IV  student  assistance 
programs  by  institutions,  schools,  and 
students;  and 

(b)  To  increase  the  level  of 
accountability  for  student  assistance 
funds  administered  by  institutfons  of 
higher  education  and  vocational 
schools. 

Comments  on  these  regulations  are 
being  solicited  and  should  bo  sent  to  the 
address  below.  It  would  be  extremely 
helpful  if  the  comments  refer  to  specific 
sections  and  are  made  sequentially. 
Written  comments  should  be  sent  to:  Mr. 
William  Moran.  Chief,  Policy  Section, 
Basic  Grant  Branch,  Division  of  Policy 
and  Program  Development.  Bureau  of 
Student  Financial  Assistance,  Room 
4318,  ROB-3,  400  Maryland  Avenue, 

S.W.,  Washington,  D.C.  20202. 

The  notice  of  proposed  rulemaking 
was  published  in  the  Federal  Register  on 
August  10, 1978,  and  public  comment 
was  solicited.  Copies  of  the  NPRM  were 
mailed  by  the  Office  of  Education  to 
financial  aid  administrators,  fiscal  and 
business  officers,  and  chief  executives 
or  presidents  of  more  than  6,000  eligible 
postsecondary  institutions,  as  well  as  to 
a  number  of  student  groups,  education 
associations,  and  other  interested 
parties.  Public  meetings  were  conducted 
in  six  cities:  Atlanta,  Georgia,  and 
Boston,  Massachusetts,  on  September 
11;  Dallas,  Texas,  and  Chicago,  Illinois, 
on  September  12;  San  Francisco, 
California,  on  September  14;  and 
Washington,  D.C„  on  September  15, 

19(78.  A  total  of  45  people  representing 
various  institutions  and  educational 
organizations  presented  their  views  on 
the  proposed  regulations  at  these 
meetings. 

Additionally,  during  the  45-day  period 
for  public  comment,  200  letters  and 
telegrams  were  received  containing 
comments,  criticisms,  recommendations, 
and  questions  on  nearly  every  section  of 
the  proposed  regulations.  Although  the 
majority  of  comments  were  received 
from  financial  aid  and  fiscal  officers. 


Federal  Register  /  Vol.  44,  No.  190  /  Friday.  September  28,  1979  /  Rules  and  Regulations  56279 


virtually  every  sector  of  the  post¬ 
secondary  educational  community 
responded  to  the  NPRM.  These 
comments  were  each  given  very  serious 
consideration  in  the  development  of  the 
Hnal  regulations. 

A  summary  of  the  comments  and  the 
Office  of  Education’s  responses  to  them 
is  included  as  appendix  A  to  these 
regulations.  The  conunents  and 
responses  appear  in  the  sequence  of  the 
regulations  and  are  identiHed  with  the 
section  number  and  title  of  the 
regulations  to  which  they  refer. 

Summary  of  Major  Issues 

Among  the  issues  on  which  comments 
were  received,  three  areas  of  major 
concern  where  predominant.  The  first  of 
these  concerned  the  requirement  in  the 
proposed  regulations  that  institutions 
establish  and  maintain  a  separate  bank 
account  for  title  IV  funds — received 
under  the  National  Direct  Student  Loan, 
'College  Work-Study,  Supplemental 
Educational  Opportunity  Grant,  and 
Basic  Educational  Opportunity  Grant 
programs — that  are  to  be  disbursed  to 
students.  This  was  intended  to 
supercede  the  current  program 
regulations,  which  provide  that  physical 
separation  of  cash  depositories  for 
Federal  student  assistance  funds  is  not 
required. 

An  overwhelming  majority  of 
comments  received  objected  to  the 
proposed  requirement.  Several  State 
comptroller’s  offices  pointed  out  that, 
under  their  respective  State  laws.  State 
university  systems  must  keep  all  their 
funds  in  their  State  treasuries.  A  number 
of  State  university  officials  requested 
exemptions  from  the  proposed 
requirement  for  centralized  Statewide 
disbursing  systems.  Several  other 
comments  stated  that  the  proposed 
requirement  was  in  direct  contradiction 
with  a  recent  circular  (A-110)  published 
in  the  Federal  Register  by  the  Office  of 
Management  and  Budget,  which  forbade 
separate  bank  accounts  for  different 
Federal  programs. 

Another  large  group  of  comments 
objected  to  the  proposed  requirement 
because  of  increased  administrative 
burdens  on  institutions.  Comments  from 
persons  involved  in  the  various 
programs  that  require  institutional 
matching  funds,  criticized  the  proposed 
requirement  as  doubling  the  paperwork 
and  accounting  functions  involved  in  the 
aid  process.  Other  comments  argued 
that  the  proposed  requirement  was  in 
violation  of  statutes  applicable  in 
several  States  and  would  require 
amendment  of  State  laws,  which,  until 
accomplished,  would  place  institutions 
in  a  position  of  non-compliance  with 
regulations. 


’The  majority  of  comments  suggested 
that  it  would  be  sufficient  for  the 
Commissioner  to  require  that  Federal 
funds  be  kept  completely  separate  from 
all  other  activities  throu^  a  detailed 
accounting  system  that  allowed  for 
adequate  au^ting  trails. 

Based  on  the  suggestions  of  the 
majority  of  comments,  and  after 
consultation  with  the  Office  of 
Management  and  Budget,  the 
Commissioner  has  decided  to  delete 
from  these  regulations  the  proposed 
requirementof  a  separate  bank  account 
for  funds  received  under  title  IV 
programs.  The  Commissioner  believes 
that  the  current  fiscal  requirements  of 
the  individual  title  IV  program 
regulations  are  sufficient  to  ensure 
proper  and  prudent  program 
adi^istration. 

The  second  major  area  of  concern  on 
which  comment  was  received  related  to 
the  prpposed  requirement  that  each 
institution’s  disbursing  officials  be 
bonded.  'The  proposed  regulations 
would  have  required  institutions  to  bond 
each  individual  disbursing  title  IV  funds 
in  an  amount  equal  to  10  percent  of 
funds  disbursed  by  the  institution  each 
award  period.  'This  bonding  requirement 
was  proposed  in  response  to  several 
incidents  in  which  student  assistance 
funds  were  embezzled  by  employees  of 
institutions. 

The  proposed  regulations  were 
intended  to  provide  protection  to 
institutions,  as  well  as  to  the  Federal 
Government,  since  institutions  are 
accountable  to  the  Federal  Government 
for  any  loss  as  a  result  of  these  funds 
being  stolen,  improperly  used,  or 
embezzled  by  institution  employees. 

Many  commenters  objected  to  this 
proposed  requirement  as  being 
prohibitively  costly  and  as  an  excessive 
and  unnecessary  expense  for  an 
institution.  While  questioning  the  need 
for  a  separate  bonding  requirement  for 
disbursing  officials,  a  majority  of 
commenters  reiterated  the  fact  that  the 
institution  is  ultimately  responsible  for 
misappropriation  of  Federal  fimds. 
Several  commenters  suggested  that  the 
Office  of  Education  reimburse  each 
institution  for  the  added  cost  of  the 
bonding  requirement. 

Other  commenters  suggested  that  the 
proposed  requirement  be  deleted  on  the 
basis  that  most  institutions  already 
maintained  blanket  bonds  on  their  fiscal 
officials,  thus  making  the  proposed 
requirement  superfluous.  Some 
commenters  noted  that  State  university 
officials,  as  employees  of  a  public 
institution,  are  considered  State 
employees  and,  as  such,  are 
automatically  bonded  under  State 
authority. 


After  consultation  with  the  Office  of 
Management  and  Budget,  the 
Commissioner  has  decided  to  delete 
from  these  regulations  the  proposed 
requirement  of  institutional  bonding  of 
disbursing  officials.  These  regulations, 
however,  require  each  institution  to 
obtain  and  keep  adequate  fidelity  bond 
coverage  to  protect  the  interests  of  the 
Federal  Government.  This  requirement 
will  not  cause  the  vast  majority  of 
postsecondary  institutions  to  incur 
additional  surety  expenditures  because 
most  institutions  ciurently  maintain  that 
coverage  for  their  fiscal  officers. 

The  third  major  area  of  concern  was 
the  distribution  formula  for  institutional 
refunds  and  the  repayment  of  cash 
disbursements  when  a  student  leaves 
the  institution  before  the  end  of  the 
period  for  which  the  aid  was  disbursed. 
The  NPRM  contained  two  distribution 
formulae  and  the  Commissioner  asked 
for  comment  on  both.  Each  formula  took 
a  pro-rata  approach  to  the  institutionally 
determined  refund  amoimt.  The 
difference  between  the  two  distribution 
formulae  centered  on  the  treatment  of 
the  expected  family  contribution:  One 
formula  assumed  that  the  financial  aid 
and  the  expected  family  contribution  are 
expended  at  the  same  rate.  The  other 
formula  assumed  that  the  expected 
family  contribution  is  expended  in  its 
entirety  before  any  financial  aid  is 
expended.  Thus,  the  first  formula  took 
the  expected  family  contribution  into 
account  in  determining  whether  the 
student  was  to  receive  a  portion  of  an 
institutional  refund  while  the  other 
formula  completely  excluded  the 
expected  family  contribution. 

An  overwhelming  majority  of  the 
commenters  expressed  a  preference  for 
excluding  the  expected  family 
contribution  from  any  distribution 
formula  On  the  basis  that  the  primary 
responsibility  of  meeting  the  cost  of 
education  rests  with  the  family  and  that 
any  refund  amount  should  not  be 
returned  to  the  student  or  his  or  her 
family,  but  to  the  title  IV  programs 
which  enabled  the  student  to  pursue 
postsecondary  education. 

While  agreeing  that  the  expected 
family  contribution  should  be  excluded 
from  any  distribution  of  refund  formula, 
these  commenters  expressed  nearly 
unanimous  opposition  to  both 
distribution  formulae  proposed  in  the 
NPRM.  It  was  argued  that  if  a 
distribution  policy  was  to  be  adopted  at 
all,  the  Commissioner  should  publish 
only  a  uniform  set  of  guidelines  and  not 
a  series  of  inflexible  formulae.  There 
was  general  agreement  that  a  procedure 
be  adopted  that  is  as  simple  as  possible 
to  administer. 
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The  NMIM  formulae  were  described 
as  too  complicated  to  administer 
creating  an  undue  administrative  burden 
for  the  relatively  small  amounts  of 
money  which  would  be  returned  to  each 
title  rv  program  involved. 

In  deference  to  the  overwhelming 
commenter  opinion,  the  Commissioner  is 
not  adopting  either  of  the  pro-rata 
formulae  proposed  in  the  NPRM.  These 
interim  final  regulations  contain  a 
simple  fraction  to  be  used  in 
determining  the  Federal  portion  of  the 
refund  amount.  In  an  effort  to  keep  the 
regulatory  provision  as  simple  and  as 
flexible  as  possible,  there  is  no  formula 
prescribing  the  amount  of  the  Federal 
portion  wldch  should  be  returned  to 
each  grant  and  loan  program  from  which 
the  student  received  aid.  Rather,  each 
institution  shall  develop  written  policies 
to  determine  which  title  IV  programfs) 
will  receive  the  Federal  portion  of  the 
refund  amount.  These  institutionally 
developed  policies  must  be  published 
and  applied  on  a  consistent  basis  to  all 
students  receiving  title  IV  funds. 

The  Commissioner  believes  that  this 
combination  of  a  simple  fraction, 
combined  with  institutionally  developed 
policies  to  determine  the  title  IV 
program(s)  which  will  receive  the 
Federal  portion  of  the  refund  amount,  is 
a  balanced  and  appropriate  method  of 
preserving  the  Federal  interest  without 
imposing  an  undue  administrative 
burden  upon  institutions. 

Several  additional  important  changes 
were  made  in  these  regulations.  One  of 
these  changes  is  the  elucidation  of  what 
constitutes  a  financial  aid  transcript. 

The  NPRM  contained  a  provision  in 
§  168.12(c)  which  required  the  institution 
to  maintain  a  fmancial  aid  transcript  for 
each  student  receiving  title  IV  aid. 

The  Hnancial  aid  transcript  provides 
the  institutional  financial  aid 
administrator  with  the  information 
necessary  to  formulate  the  student’s  aid 
package.  Since  several  title  IV  programs 
have  statutory  limits  regarding  the 
amount  of  aid  a  student  may  receive 
during  an  award  period  or  an 
undergraduate  and  graduate  career,  the 
knowledge  of  prior  disbursements  of  aid 
to  a  student  is  directly  relevant  to  the 
packaging  of  a  transfer  student's  current 
award. 

Numerous  commenters  requested  that 
the  Commissioner  clarify  the  financial 
aid  transcript  requirement  to  indicate 
what  information  should  appear  on  the 
transcript.  In  response  to  these  requests, 
the  Commissioner  has  incorporated  a 
new  section,  §  168.13,  Financial  aid 
transcript,  into  these  regulations.  The 
provisions  stipulate  the  minimum 
required  informational  items  which  must 
be  included  on  the  transcript.  In 


addition  to  student  data  identifiers  such 
as  name  and  address,  specific  items 
about  amounts  received  from  title  IV 
programs  are  required.  The  financial  aid 
administrator  must  also  indicate 
whether  the  student  is  in  default  on  any 
title  IV  loan  received  for  attendance  at 
that  institution  as  well  as  whether  the 
student  owes  a  repayment  on  any  title 
IV  grant  received  for  attendance  at  that 
institution. 

The  financial  aid  transcript  is,  in  the 
Commissioner’s  view,  a  document  which 
is  used  primarily  for  students  who  leave 
one  institution  to  attend  another  and 
who  have  received  title  IV  assistance  in 
either  their  undergraduate  or  graduate 
careers.  The  Commissioner  does  not 
believe  that  the  financial  aid  transcript 
is  necessarily  an  exhaustive  accounting 
of  all  financial  assistance  received  by 
the  student  while  in  attendance  at  an 
institution  unless  it  is  institutional  policy 
to  account  for  non-title  IV  sources  of 
assistance  on  a  financial  aid  transcript. 

An  institution  cannot  make  a 
disbursement  of  any  title  IV  funds —  - 
including  Guaranteed  Student  Loan 
checks — to  the  student  until  the 
institution  has  received  and  evaluated  a 
financial  aid  transcript  from  that 
student’s  prior  institution.  In  order  to  be 
considered  valid,  a  financial  aid 
transcript  must  be  certified  by  the 
institution. 

An  institution  must  forward  a  certified 
financial  aid  transcript  to  another 
institution  if  the  student  involved  is 
neither  in  default  on  a  title  IV  loan 
received  for  attendance  at  that 
institution  nor  owes  a  repayment  on  a 
title  IV  grant  received  while  in 
attendance  at  that  institution.  If  the 
student  is  in  default  or  Repayment  status 
at  that  institution,  the  institution  has  the 
option  of  declining  to  forward  a  certified 
financial  aid  transcript  to  another 
institution. 

Another  change  in  these  regulations 
concerns  the  institutional  fiscal 
responsibility  factors.  In  the  NPRM,  . 

§  168.18,  Additional  factors,  contained 
several  criteria  regarding  the  financial 
responsibility  and  capability  of 
institutions.  These  criteria — 
subparagraph  168.18(a)  (4),  (5),  (6),  and 
(7) — ^have  been  rewritten  for  increased 
clarity  and  moved  from  their  original 
section  to  §  168.15,  Factors  of  financial 
responsibility. 

'Ibe  change  also  includes  a 
requirement  that  the  institution  submit 
to  the  Commissioner  additional 
documents  to  demonstrate  its  financial 
responsibility  if  it  has  a  deficit  net  worth 
or  history  of  sustained  material  losses. 
The  Commissioner  has  added  this 
requirement  to  allow  those  institutions 
who  do  not  meet  the  determining  factors 


of  fiscal  responsibility  to  demonstrate 
that  the  institution  has  the  ability  to  be 
fiscally  responsible  in  administering  title 
rv  programs. 

A  number  of  commenters  objected  to 
the  proposed  regulations  limiting  the 
number  of  Guaranteed  Student  Loan 
recipients  at  an  institution  to  not  more 
than  50  percent  of  the  student  body  at 
the  beginning  of  an  academic  year.  It 
was  argued  that  since  an  institution  has 
no  right  to  withhold  certification  on  a 
Guaranteed  Student  Loan  application  if 
the  student  is  enrolled  on  at  least  a  half¬ 
time  basis  and  will  be  using  the  loan  to 
meet  educational  costs,  it  would  be 
unrealistic  to  expect  the  institution  io 
control  the  number  of  students  who 
receive  assistance  under  this  program. 

Because  of  the  passage  of  the  Middle 
Income  Student  Assistance  Act  in 
November  1978,  every  student  has  the 
opportunity  of  receiving  a  subsidized  . 
Guaranteed  Student  Loan  without 
regard  to  family  income  level — therefore ' 
the  proposed  requirement  became 
irrelevant.  Thus,  the  Commissioner  has 
deleted  this  requirement  fi'om  the  final 
regulations. 

The  following  three  sections  have 
been  added  to  final  regulations.  These 
sections  are  not  new  requirements  but 
codify  present  policies  and  procedures. 
The  Commissioner  has  included  them  in 
these  regulations  because  of  the  urgent 
need  to — 

(a)  Specify  the  conditions  under  which 
an  institution  that  changes  ownership 
that  results  in  a  change  of  control 
remains  an  eligible  institution  for  the 
title  rv  programs; 

(b)  Establish  minimum  criteria  for 
outside  contracting  by  institutions  for 
education  programs  or  courses;  and 

(c)  Provide  closing  institutions  with 
directions  as  to  fulfilling  its  obligations 
under  the  title  IV  programs. 

Although  these  regulations  have  the 
force  of  law,  the  Commissioner  is 
soliciting  public  comment  on  these 
provisions  so  that  they  may  be 
amended,  if  necessary,  in  the  future. 

The  three  provisions  are  as  follows: 

§  168.18,  Change  of  ownership  or 
control.  The  definition  of  a  proprietary 
institution  of  higher  education  and  of  a 
vocational  school  require  that  the 
institution  or  school  be  in  existence  for 
two  years  before  it  can  qualify  as  an 
eligible  institution.  If  an  institution 
changes  ownership  that  results  in  a 
change  of  control,  the  Commissioner 
will  not  view  that  institution  as  the 
same  institution  if  the  new  owner 
refuses  to  be  liable  for  any  Federal 
funds  improperly  expended  by  any  prior 
owner. 

In  the  past  there  have  been  munerous 
incidents  in  which  the  new  owners  of  an 
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institution  have  claimed  that  the 
institution  is  the  same  institution  and, 
therefore,  is  eligible  to  participate  in 
title  IV  programs.  At  the  same  time,  the 
new  owners  have  claimed  that  they  are 
not  liable  for  any  funds  owed  by  the 
institution  under  any  prior  owner.  This 
provision  will  eliminate  this  contention. 

The  Commissioner  recognizes  an 
institution  that  has  changed  ownership 
that  results  in  a  change  in  control  as 
being  the  same  institution  if]  in  addition 
to  other  requirements,  (a)  the  new 
owner  accepts  and  agrees  to  be  liable 
for  Federal  funds  improperly  expended 
by  the  institution  before  the  effective 
date  of  the  change,  or  (b)  the  old  and 
new  owners  agree  to  be  jointly  and 
severally  liable  for  such  funds. 

§  168.19,  Contracting  for  educational 
programs  or  courses.  This  section 
concerns  a  contract  between  an  eligible 
institution  and  another  institution  or 
organization  to  have  the  other 
^  institution  or  organization  conduct  a 
part  of  the  eligible  institution’s 
educational  program.  The  Commissioner 
needs  this  provision  to  assure  that  the 
eligible  institution’s  educational 
programs  based  on  such  contractual 
relationships  meet  certain  minimal 
standards. 

§  168.20,  Institutions  stop  providing 
educational  instructian — loss  of 
eligibility.  This  section  codifies  present 
policies  and  procedures  that  are 
followed  by  the  Office  of  Education  in 
dealing  with  a  closing  institution.  The 
section  combines  the  various  title  FV 
programs’  regulatory  requirements 
concerning  closing  institutions  in  one 
place  for  ready  reference  by  the 
institutional  financial  aid  administrator. 

The  Commissioner  believes  this 
provision  is  necessary  to  alert  a  closing 
institution  of  its  legal  responsibilities  to 
the  Federal  Government.  Moreover  this 
section  will  allow  a  closing  institution  to 
ascertain  its  obligation  to  the 
Commissioner  under  the  various  title  FV 
programs  and  to  proceed  in  an  orderly 
manner  to  carry  out  its  responsibilities. 

The  public  comments  and  Office  of 
Education  responses  related  to  these 
and  other  areas  of  concern  are  set  forth 
in  detail  in  appendix  A.  The  “Standards 
for  Audit  of  Governmental 
Organizations,  Programs,  Activities,  and 
Functions,’’  published  by  the  General 
Accounting  Office,  are  reprinted  as 
appendices  B  and  C. 


Dated;  August  2, 1979. 

Mary  F.  Berry, 

Acting  U.S.  Commissioner  of  Education. 

Dated:  September  24, 1979. 

Patricia  Roberts  Harris, 

Secretary  of  Health,  Education,  and  Welfare. 

Chapter  I  of  Title  45  of  the  Code  of 
Federal  Regulations  is  amended  by 
reserving  subpart  A  and  adding 
subparts  B  and  C  of  part  168  to  read  as 
follows; 

PART  168— GENERAL  PROVISIONS 
RELATING  TO  STUDENT  ASSISTANCE 
PROGRAMS 

Subpart  A— General  [Reserved] 

Sec. 

168.1  Scope  and  purpose.  [Reserved] 

168.2  Definitions.  [Reserved] 

Subpart  B — Standards  Relating  to  Audits, 
Records,  Financial  Responsibility, 
Administrative  Capabiiity  and  institutional 
Refunds 

168.11  Scope  and  purpose. 

168.12  Audits,  records,  and  examination. 

168.13  Audit  exceptions  and  repayments. 

168.14  Financial  aid  transcript. 

168.15  Factors  of  financial  responsibility. 
168.ld  Standards  of  administrative 

capability. 

168.17  Additional  factors  for  evaluating 
administrative  capability  and  financial 
responsibility. 

168.18  Change  in  ownership  and  control. 

168.19  Contracting  for  educational  programs 
or  courses. 

168.20  Institutions  stop  providing 
educational  instruction — loss  of 
eligibility. 

168.21  Distribution  formula  for  institutional 
refunds  and  repayments  of  cash 
distributions  made  directly  to  the 
student 

Subpart  C— Misrepresentation 

168.31  Scope  and  purpose. 

168.32  Special  definitions. 

168.33  Nature  of  educational  program. 

Fi68.34  Nature  of  financial  charges. 

168.35  Employability  of  graduates. 

168.36  Endorsements  and  testimonials. 

168.37  Procedures. 

Appendix  B — Government  Accounting  Office 
Standards  for  Audit -of  Governmental 
Organizations,  Programs,  Activities,  and 
Functions,  Part  III,  Chapter  3 — 
Independence. 

Appendix  C — Government  Accounting  Office 
Standards  for  Audit  of  Governmental 
Organizations,  Programs,  Activities,  and 
Functions,  Appendix  I,  Qualifications  of 
independent  auditors  engaged  by 
governmental  organizations. 

Authority:  Sec.  497A  Higher  Education  Act 
of  1965,  as  added  by  sec.  133  of  Pub.  L  94- 
482, 90  Stat.  2150-2151  [20  U.S.C.  1088f-l.), 
unless  otherwise  noted. 


Subpart  A— General  [Reserved] 

§  168.1  Scope  and  purpose.  [Reserved] 

§  168.2  Definitions.  [Reserved] 

Subpart  B— Standards  Relating  to 
Audits,  Records,  Financial 
Responsibility,  Administrative 
Capability,  and  Institutional  Refunds 

§  168.11  Scope  and  purpose. 

(a)  This  subpart  applies  to  an 
otherwise  eligible  institution,  that  is — 

(1)  An  institution  of  higher  education 
satisfying  the  statutory  definitions  set 
forth  in  Sections  435(b),  491(b),  or 
1201(a)  of  the  Higher  Education  Act 
(HEA);  or 

(2)  A  vocational  school  satisfying  the 
definition  in  Section  435(c)  of  the  HEA. 

(b)  This  subpart  describes  standards 
that  an  otherwise  eligible  institution 
referred  to  in  (a)  must  meet  in  order  to 
participate  in  the  student  financial 
assistance  programs  authorized  under 
title  FV  of  the  HEA.  These  standards 
concern  the  conduct  of  audits,  the 
maintenance  of  records,  financial 
responsibility,  administrative  capability, 
and  the  distribution  of  institutional 
refimds. 

(c)  Noncompliance  with  these 
provisions  may  subject  an  otherwise 
eligible  institution  to  proceedings  under 
subpart  H.  These  procedures  may  lead 
to  a  limitation,  suspension,  or 
termination  of  the  institution’s  eligibility 
to  participate  in  title  IV  programs. 

(20  U.S.C.  1088f-l.) 

§  168.12  Audits,  records,  and  examination. 

(a)  If  an  institution  participates  in  the 
Supplemental  Educational  Opportunity 
Grant  (45  CFR  Part  176),  College  Work- 
Study  (45  CFR  Part  175),  National  Direct 
Student  Loan  (45  CFR  Part  144),  Basic 
Educational  Opportunity  Grant  (45  CFR 
Part  190),  or  Guaranteed  Student  Loan 
(45  CFR  Part  177)  Programs,  it  shall 
comply  with  the  regulations  for  those 
programs  concerning  (1)  audits  of 
institutional  transactions,  (2)  fiscal  and 
accoimting  systems,  and  (3)  program 
and  fiscal  recordkeeping. 

(b) (1)  Any  individual  who  conducts  an 
audit  must  be  sufficiently  independent 
of  those  authorizing  the  expenditure  of 
Federal  funds  to  produce  unbiased 
opinions,  conclusions,  or  judgments.  The 
independence  of  this  individual  shall  be 
judged  by  the  criteria  set  forth  in  part  III, 
chapter  3  of  the  U.S.  General  Accounting 
Office  publication  Standards  far  Audit 
of  Governmental  Organizations, 
Programs,  Activities,  and  Functians. 
Additionally,  auditors  other  than 
employees  of  a  State  or  local 
government  shall  meet  the  qualifications 
criteria  set  forth  in  appendix  I  of  the 
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GAO  document.  (These  documents  are 
included  as  appendices  B  and  C  of  this 
part.) 

(2)  The  institution  must  provide  that 
any  individual  or  firm  conducting  an 
audit  described  in  this  section  shall  give 
the  Director  of  the  HEW  Audit  Agency 
or  the  Commissioner  access  to  records 
or  other  documents  necessary  to  review 
the  results  of  the  audit 

(c)(1)  With  respect  to  each  student 
recipient  of  title  IV  financial  aid.  an 
otherwise  eligible  institution  shall 
establish  and  maintain  on  a  current 
basis  records  regarding — 

(1)  The  student’s  admission  to.  and 
enrollment  status  at,  the  institution; 

(ii)  The  program  and  courses  in  which 
the  student  is  enrolled; 

(iii)  Whether — according  to  the 
written  standards  and  practices  of  the 
institution — the  student  is  making 
satisfactory  progress  toward  completion 
of  his  or  her  course  of  study; 

(iv)  Any  refunds  due  or  paid  the 
student; 

(v)  The  student’s  placement  by  the 
institution  in  a  job  if  the  institution 
provides  a  placement  service  and  the 
student  uses  that  service;  and 

(vi)  The  student’s  receipt  of  financial 
aid  (see  S  168.14). 

(2) (i)  An  otherwise  eligible  institution 
shall  establish  and  maintain  records 
regarding  the  educational  qualifications 
of  each  regular  student,  whether  or  not 
the  student  receives  title  IV  aid,  which 
are  relevant  to  the  admissions 
requirements  of  the  institution. 

(ii)  An  institution  where  only  certain 
programs  have  been  determined  eligible 
shall  establish  and  maintain  records 
regarding  the  admissions  requirements 
and  educational  qualifications  of  each 
regular  student  enrolled  in  the  eligible 
program(s)  whether  or  not  the  student 
received  title  IV  aid. 

(3)  Records  shall  be — 

(1)  Systematically  oiganized;  and 

(ii)  Readily  available  for  review  by 

the  Commis^oner  at  the  geographical 
location  where  the  students  will  receive 
their  degrees  or  certificates  of  program 
or  course  completion. 

(20  U5.C.  loeef-i.) 

§  168.13  Audit  exceptions  and 
repayments. 

(a)(1)  If — as  a  result  of  its  own  audit 
or  an  audit  performed  at  the  direction  of 
the  institution — the  HEW  Audit  Agency 
questions  an  expenditure  or  the 
institution’s  compliance  with  an 
applicable  requirements,  the  Agency 
notifies  the  Commissioner  and  the 
institution  of  the  questioned  expenditure 
or  procedure. 

(2)  If  the  institution  believes  that  the 
questioned  expenditure  or  procedure 


was  proper,. it  shall  notify  the 
Commissioner  in  writing  of  its  position 
and  the  reasons  for  its  position. 

(3)  The  institution’s  response  must  be 
received  by  the  Commissioner  within  35 
days  of  the  date  of  the  audit  agency’s 
notification  to  the  institution. 

(b)(1)  Based  on  the  audit  finding  and 
the  institution's  response,  the 
Commissioner  determines  the  amount  of 
funds  improperly  spent,  if  any.  and 
instructs  the  institution  as  to  the  manner 
of  repayment. 

(2)  ’The  institution  shall  repay  those 
funds  within  60  days  of  the  date  of  the 
Commissioner’s  notification,  tmless  the 
Commissioner  permits  a  longer 
repayment  period. 

(20  U.S.C.  1088f-l.) 

§  168.14  Financial  aid  transcript 

(a)  An  otherwise  eligible  institution 
must  establish  and  maintain  a  financial 
aid  transcript  for  each  student  receiving 
assistance  under  any  title  IV  program. 

(b)  The  financial  aid  transcript  shall 
include,  but  is  not  limited  to¬ 
ll)  The  student’s  name,  address,  and 

Social  Security  number, 

(2)  Whether  the  ktudent  is  a 
dependent  or  independent  student; 

(3)  With  respect  to  grants  awarded  to 
a  student — 

(i)  The  name  and  source  of  the  grant, 

(ii)  The  amount  disbursed  for  each 
award  period  under  each  grant  program, 
and 

(iii)  The  Scheduled  Basic  Grant; 

(4)  With  respect  to  loans  received  by 
a  student — 

(i)  The  name  and  source  of  the  loan, 

(ii)  The  amount  advanced  for  each 
payment  period  under  each  loan 
program,  and 

(iii)  ’The  name  and  address  of  the 
lender  if  the  institution  was  not  the 
lender; 

(5)  Whether  the  student  is  in  default 
on  a — 

(i)  National  Direct  (Defense)  Student 
Loan  made  by  the  institution,  or 

(ii)  Guaranteed  Student  Loan  the 
student  received  for  attendance  at  the 
institution; 

(6)  Whether  the  student  owes  a  refund 
on  a  Basic  Grant,  Supplemental  Grant 
or  State  Student  Incentive  Grant 
received  for  attendance  at  the 
institution. 

(c)  If  a  student  indicates  that  he  or  she 
attended  another  institution,  the 
institution  the  student  is  currently 
attending  shall,  before  disbursing  any 
title  rv  ^ds  (including  Guaranteed 
Student  Loan  checks)  to  that  student, 
obtain  a  certified  financial  aid  transcript 
from  the  institution  or  institutions  the 
student  previously  attended. 


(d)  An  institution  must  provide  a 
certified  financial  aid  transcript  on 
request  of  another  institution  or  the 
student.  An  institution  may  withhold  a 
certified  financial  aid  transcript  if— 

(1)  ’Ihe  student  is  in  default  on  any 
title  IV  loan  made  or  received  for 
attendance  at  that  institution;  or 

(2)  ’The  student  owes  a  repayment  on 
any  .title  IV  grant  received  for 
attendance  at  that  institution. 

(20U.S.C.  1088f-l.) 

§  168.15  Factors  of  financial 
responsibility. 

(a)  An  otherwise  eligible  institution  is 
financially  responsible  if  it  is  able  to¬ 
ll)  Provide  the  educational  services 

stated  in  its  official  publications  and 
statements; 

(2)  Provide  the  administrative 
resources  necessary  to  comply  with  the 
requirements  of  this  subpart;  and 

(3)  Meet  all  its  financial  obligations 
including  refunds. 

(b)  ’The  Commissioner  considers  that 
an  institution  is  not  financially 
responsible  if — 

(1)  Under  a  cash  or  accrual  system  of 
accoimting,  it — 

(1)  Has  a  history  of  operating  losses, 
or 

(ii)  Had,  for  its  latest  fiscal  year,  a 
deficit  net  worth.  A  deficit  net  worth 
occurs  when  the  institution's  liabilities 
exceed  its  assets;  or 

(2)  Under  an  accrual  system  of 
accounting,  it  had  at  the  end  of  its  latest 
fiscal  year,  a  ratio  of  current  assets  to 
current  liabilities  of  less  than  1:1;  or 

(3)  Under  a  fund  accounting  system  its 
unrestricted  current  or  operating  fund 
reflects  a  history  of  sustained  material 
deficits. 

(c)  The  Commissioner  determines  that 
an  institution  is  financially  responsible 
under  paragraphs  (a)  and  (b)  by 
evaluating  documents  submitted  by  the 
institution.  Upon  request  of  the 
Commissioner,  the  institution  must 
submit  for  its  latest  complete  fiscal 
year — 

(1)  A  statement  of  profit  and  loss  and 
a  balance  sheet,  or  for  fund  accounting, 
a  fund  statement;  or 

(2)  An  audit  prepared  by  a  State  or 
local  audit  agency  for  a  public 
institution;  or 

(3)  A  certified  audit  prepared  by  a 
certified  or  licensed  public  accountant 
for  a  non-public  institution. 

(d)  'The  Commissioner  may  determine 
that  an  institution  is  fintmcially 
responsible  even  though  it  does  not 
appear  so  under  paragraph's  (a),  (b)  and 

(c).  To  enable  the  Commissioner  to 
make  this  determination,  the 
Commissioner  may  request  the 
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institution  to  submit  for  its  current  fiscal 
year— 

(1) (i)  A  statement  of  profit  and  loss 
and  a  balance  sheet,  or  for  fund 
accounting,  a  fund  statement,  or 

(ii)  An  audit  prepared  by  a  State  or 
local  audit  agency  for  a  public 
institution;  or 

(iii)  A  certified  audit  prepared  by  a 
certified  or  licensed  public  accountant 
for  a  non'public  institution;  and 

(2)  Other  appropriate  documents  that 
will  demonstrate  to  the  Commissioner 
that  it  has  sufficient  financial 
responsibility  and  capability  to  continue 
to  participate  in  the  title  IV  programs  is 
spite  of  its  inability  to  meet  the 
requirements  of  paragraphs  (a),  (b)  and 

(c) . 

(e) (1)  The  Commissioner  may  require 
that  &e  statement  of  profit  and  loss, 
balance  sheet  and  fund  statement 
referred  to  in  subparagraphs  (c)(1)  and 

(d) (1)  be  audited  and  certified  by  a 
certified  public  accountant 

(2)  If  the  Commissioner  requires  an 
institution  to  submit  under  paragraphs 
(c)  and  (d),  a  statement  of  profit  and 
loss,  a  Glance  sheet  a  fund  statement 
or  an  audit  the  Commissioner  may  also 
require  the  institution  to  submit  the 
accountant’s  notes  for  that  work  which 
must  be  audited  and  certified  by  a 
certified  public  accoimtant 

(f) (1)  lin  otherwise  eligible  institution 
shall  obtain  and  keep  current  adequate 
fidelity  bond  coverage  in  order  to 
protect  the  Government's  interest  in  the 
title  IV  funds  it  receives  as  a  trustee. 

(2)  A  fidelity  bond  indemnifies  the 
holder  against  losses  resulting  fiom 
fraud  or  lack  of  integrity,  honesty  or 
fidelity  of  one  or  more  of  its  employees 
or  officers. 

(3)  Any  bond  required  under  this 
paragraph  shall  be  obtained  from 
companies  holding  certificates  of 
authority  as  acceptable  siueties  (31 CFR 
223).  A  list  of  these  companies  is 
published  annually  by  the  Department 
of  the  Treasury  in  its  Circular  570. 

(20  U.S.C  1088f-l.) 

S  168.16  Standards  of  administrativo 
capabWty. 

To  participate  in  a  title  IV  student 
financial  aid  program,  an  otherwise 
eligible  institution  must  be  able  to 
adequately  administer  those  programs. 
The  Commissioner  considers  an 
institution  to  have  that  capability  if  it 
establishes  and  maintains  required 
student  and  financial  records  and  if  it — 

(a)  Designates  a  capable  individual  to 
be  responsible  for — 

(1)  Administering  all  the  title  IV 
programs  in  which' it  participates,  and 

(2)  Coordinating  the  title  fV  programs 
with  the  institution’s  other  Federal  and 


non-Federal  programs  of  student 
financial  assistance; 

(b)  Communicates  to  the  individual 
designated  to  be  responsible  for 
administering  title  IV  programs,  all  the 
information  received  by  any 
institutional  office  that  bears  on  a 
student’s  title  IV  eligibility. 

(c)  Uses  an  adequate  number  of 
qualified  persons  to  administer  those 
programs.  In  determining  whether  an 
institution  uses  an  adequate  number  of 
qualified  persons,  the  Commissioner 
considers  the  number  of  students  aided, 
the  number  and  types  of  programs  in 
which  the  institution  participates,  the 
number  of  applications  evaluated,  the 
amount  of  funds  administered,  and  the 
financial  aid  delivery  system  used  by 
the  institution; 

(d)  (1)  Administers  title  IV  programs 
with  adequate  checks  and  balances  in 
its  system  of  internal  controls,  and 

(2)  Divides  the  functions  of 
authorizing  payments  and  disbursing 
funds  so  that  no  office  has  responsibility 
for  both  functions  with  respect  to  any 
particular  student  aided  under  the 
programs; 

(e)  Has  established  and  published  (as 
required  by  45  CFR  178.4(b)(2)),  and 
applies,  reasonable  standards  for 
measuring  whether  a  student  receiving 
aid  under  any  title  IV  program  is 
maintaining  satisfactory  progress  in  his , 
or  her  course  of  study; 

(f)  Develops  an  adequate  system  to 
verily  the  consistency  of  the  information 
it  receives  from  different  sources  wiffi 
respect  to  a  student’s  application  for 
financial  aid  under  title  FV  programs.  In 
determining  whether  the  institution  has 
an  adequate  verification  system,  the 
Commissioner  considers  whether  the 
institution  reviews — 

(1)  All  student  aid  applications,  need 
analysis  documents,  affidavits  of 
educational  purpose,  and  eligibility 
notification  dociunents  presented  by  or 
on  behalf  of  each  applicant, 

(2)  Any  documents,  including  any 
copies  of  State  and  Federal  income  tax 
returns,  that  are  normally  collected  by 
the  institution  to  validate  information 
received  from  other  sources,  and 

(3)  Any  other  information  normally 
available  to  the  institution  regarding  a 
student’s  citizenship,  previous 
educational  experience  or  other  factors 
relating  to  the  student’s  eligibility  for 
title  rv  funds;  and 

(g)  Provides  adequate  financial  aid 
coimseling  to^ligible  students  who 
apply  for  title  IV  aid.  In  determining 
whether  an  institution  provides 
adequate  counseling,  the  Commissioner 
considers  whether  its  counseling 
includes  information  regarding — 


(1)  The  source  and  amoimt  of  each 
ty^  of  aid  offered, 

(2)  The  method  by  which  aid  is 
determined  and  disbursed  or  applied  to 
a  student’s  account,  and 

(3)  The  rights  and  responsibilities  of 
the  student  with  respect  to  enrollment  at 
the  institution  and  receipt  of  financial 
aid.  This  information  indudes  the 
institution’s  refund  policy,  its  standards 
of  satisfactory  progress,  and  other 
conditions  that  may  alter  the  student’s 
aid  package. 

(20  U.S.C.  I088f-l.) 

§  166.17  Additional  tectors  for  evaluating 
administrative  capability  and  financial 
responsibility. 

(a)  The  Commissioner  considers  that 
loan  default  and  withdrawal  rates  may 
impair  an  institution’s  capability  of 
properly  administering  student  financial 
aid  programs  authorized  under  title  IV 
if—  ' 

(1)  The  default  rate  on  Guaranteed 
Student  Loans  or  National  Direct 
Student  Loans  made  to  students  for 
attendance  at  that  institution  exceeds  20 
percent  of  the  principal  of  all  those 
loans  that  have  reached  the  repayment 
period;  or 

(2)  For  an  institution  that  has  a 
common  academic  year  for  a  majority  of 
its  students,  more  than  33  percent  of  the 
regular  students  who  are  enrolled  at  the 
beginning  of  an  academic  year 
withdraw  firom  enrollment  at  that 
institution  during  that  academic  year;  or 

(3)  For  an  institution  which  does  not 
have  a  common  academic  year  for  a 
majority  of  its  students,  more  than  33 
percent  of  the  regular  students  enrolled 
at  the  beginning  of  any  8-month  period 
withdraw  during  that  period. 

(b) (1)  If  the  default  or  withdrawal 
rates  for  an  institution  are  as  high  as  or 
higher  than  the  rates  set  forth  in 
paragraph  (a),  and  the  Commissioner 
believes  that  these  rates  impair  the 
institution’s  administrative  capability, 
the  Commissioner  may  require  the 
institution  to  submit  for  its  latest 
complete  fiscal  year  a  profit  and  loss 
statement,  balance  sheet  or  audit 

(2)  An  audit  must  be — 

(i)  Prepared  by  a  State  or  local  audit 
agency  for  a  public  institution,  or 

(ii)  ^epared  by  a  certified  public 
accountant  or  licensed  public 
accountant  for  a  nonpublic  institution; 

(3)  The  date  of  the  statement’s 
preparation  shall  be  within  12  months  of 
the  date  of  the  Commissioner’s  request 

(c)  The  Commissioner  may  require 
that  the  profit  and  loss  statement  and 
balance  sheet  referred  to  in 
subparagraph  (b)(1)  be  audited  and 
certified  by  a  earned  public 
accoimtant 
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(d)(1)  If  tlie  Commissioner  determines 
that  ^e  loan  default  or  withdrawal  rates 
for  an  institution  impairs  its  capability 
to  administer  any  financial  aid  program 
authorized  under  title  IV,  the 
Commissioner  requires  the  institution  to 
take  reasonable  and  appropriate 
measures  to  alleviate  those  conditions 
as  a  requirement  for  its  continued 
participation  in  those  programs. 

(2)  Before  initiating  that  action,  the 
Commissioner  informs  the  institution  of 
the  findings  and  provides  it  at  least  35 
days  to  respond. 

(3)  The  institution  may  respond  by — 

(i)  Demonstrating  that  the  conditions 
do  not  have  an  adverse  effect  on  the 
administration  of  the  pro^ams,  or 

(ii)  Submitting  a  plan  of  the  action  it 
will  take  to  alleviate  those  conditions. 

(20  U.S.C.  1088M.) 

§  168.18  Change  in  ownership  or  control. 

(a)  The  Commissioner  does  not 
consider  an  otherwise  eligible  institution 
that  changes  ownership  resulting  in  a 
change  in  control  to  be  the  same 
institution  unless — 

(1)  The  new  owner  agrees  to  be  liable 
or  the  old  and  new  owners  agree  to  be 
jointly  and  severally  liable,  for  all 
improperly  spent  title  IV  fimds  provided 
to  the  institution  before  the  effective 
date  of  the  change; 

(2)  The  new  owner  agrees — 

(i)  To  abide  by  the  refund  policy  in 
effect  before  the  effective  date  of  change 
for  students  who  were  enrolled  before 
the  effective  date,  and 

(ii)  To  honor  all  student  enrollment 
contracts  that  were  signed  by  the 
institution  before  the  effective  date  of 
change;  and 

(3)  The  institution  submits  individual 
statements  for  both  new  and  former 
owners  listing  their  assets,  liabilities, 
and  net  worth,  and  either — 

(i)  A  profit  and  loss  statement  and 
balance  sheet  for  the  institution’s  latest 
complete  fiscal  year,  or 

(ii)  An  audit  for  the  institution’s  latest 
complete  fiscal  year  prepared  by  a 
certified  or  licensed  public  accountant; 
and 

(4)  The  institution  submits  additional 
financial  domunents  if  requested  by  the 
Commissioner  because  the  financial 
information  provided  in  subparagraph 
(3)  is  insufficient. 

(b)  The  Commissioner  may  require 
that  the  statements  provided  in 
subparagraphs  (a)(3)(i)  and  (a)(3)(ii)  be 
audited  and  certified  by  a  certified 
public  accoimtant. 

(c)  For  purposes  of  this  subpart, 
“change  in  ownership  that  results  in  a 
change  in  control,’’  means  any  action  by 
which  a  person  or  corporation  obtains 
authority  to  control  the  actions  of  an 


institution.  These  actions  may  include, 
but  are  not  limited  to— 

(1)  The  transfer  of  the  controlling 
interest  of  stock  of  an  institution  to  its 
parent  corporation; 

(2)  The  merger  of  two  or  more 
institutions; 

(3)  The  division  of  one  institution  into 
two  or  more  institutions; 

(4)  The  transfer  of  the  assets  of  an 
institution  to  its  parent  corporation;  or 

(5)  The  transfer  of  the  liabilities  of  an 
institution  to  its  parent  corporation. 

(20  U.S.C.  1088f-l.) 

§  168.19  Contracting  for  educational 
programs  or  courses. 

(a)  An  otherwise  eligible  institution 
may,  without  losing  its  eligibility  to 
participate  in  title  IV  programs,  enter 
into  a  contract  to  have  a  portion  of  its 
educational  programs  provided  by 
another  institution,  school,  or 
organization  if  the  contractual 
arrangement  satisfies  the  requirements 
of  paragraphs  (b)  and  (c)  of  &is  section. 

(b)  The  otherwise  eligible  institution 
gives  credit  to  students  in  die  contracted 
portion  of  the  program  on  the  same 
basis  as  if  it  provided  the  portion  of  the 
program  itself. 

(c)  The  otherwise  eligible  institution 
enters  into  a  contract  with — 

(1)  Another  eligible  institution;  or 

(2)  An  ineligible  institution,  school  or 
organization  if; 

(i)  The  contracted  portion  of  the 
program  does  not  exceed  25  percent  of 
the  student’s  total  program  of  study;  or 

(ii)  The  otherwise  eligible  institution’s 
accrediting  agency,  or  State  agency  for 
the  approval  of  public  postsecondary 
vocational  education,  determines  that  its 
contractual  arrangement  meets  the 
agency’s  standards  for  contracting  for 
educational  services. 

(20  U.S.C  1088M.) 

§  168.20  Institutions  stop  providing 
educational  instruction— loss  of  eligibility. 

(a)  When  an  institution  stops 
providing  educational  instruction  or 
loses  eligibility  it  shall — 

(1)  Notify  the  Commissioner  of  that 
fact; 

(2)  Refund  to  the  Federal  government, 
or  otherwise  dispose  of  by  instructions 
from  the  Commissioner,  any  unobligated 
title  IV  funds  it  has  received,  except — 

(i)  Those  funds  it  has  committed  but 
not  yet  paid  to  students  in  that  payment 
period,  and 

(ii)  Its  administrative  allowance,  if 
applicable; 

(3)  Submit  to  the  Commissioner  within 
45  days  after  the  effective  date  of 
closing  or  loss  of  eligibility — 

(i)  All  financial,  performance,  and 
other  reports  required  by  each 


appropriate  title  IV  program  regulation, 
and 

(ii)  An  audit  of  all  title  IV  funds  it 
received; 

(4)  Inform  the  Commissioner  of  the 
arrangements  it  has  made  for  the  proper 
retention  and  storage  of  all  records 
concerning  the  adm^stration  of  title  IV 
programs.  'These  records  must  be 
retained  for  a  minimum  of  five  years; 

(5)  Inform  the  Commissioner  of  how  it 
will  provide  for  the  collection  of  any 
outstanding  title  IV  student  loans;  and 

(6)  Make  refunds  of  unearned  tuition 
and  fees  according  to  §  168.21  of  this 
subpart 

(20  U.S.C.  1088f-l.) 

§  168.21  Distribution  formula  for 
institutional  refunds  and  repayments  of 
cash  disbursements  made  directly  to  the 
student 

(a)  Institutional  Refunds  to  title  IV 
programs. 

(1)  If  a  refund  is  due  to  a  student 
under  the  institution’s  refund  policy  and 
the  student  received  financial  aid  imder 
any  title  IV  student  financial  aid 
program,  other  than  the  College  Work- 
Study  program,  a  portion  of  the  refund 
shall  be  returned  to  the  title  IV 
program(s). 

(2)  'The  institution  shall  multiply  the 
institutional  refund  by  the  following 
fraction  to  determine  the  portion  of  the 
refund  to  be  returned  to  the  title  IV 
program(s): 

total  amount  o(  title  IV  aid  (minus  work  earnings)  awarded  for 
the  payment  period 


total  amount  of  aid  (minus  work  earnings)  awarded  for  the 
payment  period 

(b)  Distribution  among  the  title  IV 
programs. 

(1)  The  institution  shall  develop 
written  policies  allocating  the  title  IV 
portion  of  the  refund  to  the  various  title 
IV  program(s)  fixtm  which  the  student 
received  ai(l.  'These  policies  shall  be 
applied  on  a  consistent  basis  to  all 
students  receiving  title  IV  funds. 

(2)  However, 

(i)  The  institution  may  not  allocate 
any  part  of  the  refund  to  a  title  IV 
program  if  the  student  did  not  receive 
aid  under  that  program,  and 

(ii)  'The  amount  allocated  to  a  program 
may  not  exceed  the  amount  the  student 
received  fi'om  that  program.  . 

(c)  Distribution  of  repayments  of  cash 
disbursements  made  directly  to  the 
student 

(1)  If  a  student  officially  or 
unofficially  withdraws  from  or  is 
expelled  by  an  institution  before  the 
first  day  of  classes  of  a  payment  period, 
any  cash  disbursement  made  by  the 
institution  to  that  student  for  non- 
institutional  costs  under  any  title  IV 
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program  (except  the  College  Work- 
Study  program)  for  that  period  is  an 
overpayment. 

(2)  If  a  student  officially  or 
unofficially  withdraws  from  or  is 
expelled  by  an  institution  on  or  after  the 
first  day  of  classes  of  a  payment  period, 
and  the  student  received  a  cash 
disbursement  for  non-instructional  costs 
under  any  title  IV  program  (except  the 
College  Work-Study  program)  for  that 
period,  the  institution  shall  determine 
whether  a  portion  of  that  cash 
disbursement  is  an  overpa}mient 

(3)  In  cases  of  unofficial  withdrawal — 

(i)  The  institution  shall  use  the  last 
recorded  day  of  class  attendance  by  the 
student  as  the  end  of  the  student’s 
enrollment; 

(ii)  If  the  institution  is  unable  to 
document  the  student’s  last  day  of 
attendance,  any  cash  disbursement 
made  to  that  student  for  non- 
institutional  costs  for  that  payment 
period  is  an  overpayment 

(4) (i)  In  determining  whether  a  student 
received  an  overpayment  in 
subparagraph  (2)  of  this  paragraph,  the 
institution  shall  subtract  from  the  cash 
disbursement  received  by  the  student 
the  educational  costs  incurred  by  him  or 
her  for  non-institutional  charges  for  that 
payment  period  up  to  the  date  of 
withdrawal  or  expulsion. 

(ii)  Non-institutional  costs  may 
indude  but  are  not  limited  to  room  and 
board,  books  and  supplies, 
transportation  and  miscellaneous 
expenses. 

(5)  The  institution  shall  multiply  the 
overpayment  by  the  following  fraction 
to  determine  the  portion  of  the 
overpayment  to  returned  to  the  title 
IV  program(s): 

total  amount  of  title  IV  aid  (minus  wortt  earnings)  amrarded  for 
die  payment  period 


total  amount  of  aid  (minus  twoilt  earnings)  awarded  for  the 
payment  period 

(6)  ’The  institution  shall  develop 
written  policies  allocating  the  title  FV 
portion  of  the  overpayment  owed  by  the 
student  to  the  various  title  FV  program(s) 
from  which  the  student  received  aid. 
These  policies  shall  be  applied  on  a 
consistent  basis  to  all  students  receiving 
title  IV  aid. 

(7)  However, 

(i)  The  institution  may  not  allocate 
any  part  of  the  refund  to  a  title  FV 
program  if  the  student  did  not  receive 
aid  under  that  program,  and 

(ii)  The  amoimt  allocated  to  a  program 
may  not  exceed  the  amount  the  student 
received  from  that  program. 

(20U.S.C.  I088f-l.) 


Subpart  C—Misrepresentation 

§  168.31  Scope  and  purpose. 

(a)  This  subpart  applies  to  an 
institution  listed  in  S  168.11(a)  of  these 
regulations. 

(b)  This  subpart  establishes  the 
standards  and  rules  by  which  the 
Commissioner  may  initiate  limitation, 
suspension  or  termination  proceedings 
against  an  otherwise  eligible  institution 
for  any  substantial  misrepresentation 
made  by  that  institution  regarding  the 
nature  of  its  educational  program,  its 
financial  charges,  or  the  employability 
of  its  graduates. 

(20  U.S.C.  1088f-l(c).) 

§  168.32  Special  definitiona. 

“Misrepresentation”  means  any  false, 
erroneous,  or  misleading  statement  an 
otherwise  eligible  institution  makes  to  a 
student  enrolled  at  the  institution,  to  any 
prospective  student  to  the  family  of  an 
enrolled  or  prospective  student,  or  to  the 
Commissioner. 

“Prospective  student”  means  any 
individual  who  has  contacted  an 
otherwise  eligible  institution  for  the 
purpose  of  requesting  information  about 
enrolling  at  the  institution  or  who  has 
been  contacted  directly  by  the 
institution— or  indirectiy  through 
general  advertising — about  enrolling  at 
the  institution. 

“Substantial  misrepresentation” 
means  any  misrepresentation  on  which 
the  person  to  whom  it  was  made  could 
reasonably  be  expected  to  rely,  or  has 
reasonably  relied,  to  that  person’s 
detriment. 

(20  U.S.C.  1088f-l(c).) 

§  168.33  Nature  of  educational  program. 

Misrepresentation  by  an  institution  of 
the  nahire  of  its  educational  program 
includes,  but  is  not  limited  to.  false, 
erroneous,  or  misleading  statements 
concerning — 

(a)  The  particular  type(s),  specific 
soiu*ce(s),  nature,  and  extent  of  its 
accreditation: 

(b)  Whether  a  student  may  transfer 
course  credits  earned  at  the  institution 
to  any  other  institution; 

(c)  Whether  successful  completion  of 
a  course  of  instruction  qualifies  a 
student  for — 

(1)  Acceptance  into  a  labor  union  or 
similar  organization,  or 

(2)  Receipt  of  a  local.  State,  or  Federal 
license  or  nongovernmental  certification 
required  as  a  precondition  for 
employment  or  to  perform  certain 
functions: 

(d)  Whether  its  courses  are 
recommended — 

(1)  By  vocational  counselors,  high 
schools,  or  employment  agencies,  or 


(2)  By  govenment  for  government 
employment; 

(e)  Its  size,  location,  facilities,  or 
equipment; 

(f)  The  availability,  frequency,  and 
appropriateness  of  its  courses  and 
programs  to  the  employment  objectives 
that  it  states  its  programs  are  designed 
to  meet: 

(g)  The  nature,  age,  and  availability  of 
its  training  devices  or  equipment  and 
their  appropriateness  to  the  employment 
objectives  diat  it  states  its  programs  and 
courses  are  designed  to  meet; 

(h)  The  number,  availability,  and 
qualifications,  including  the  training  and 
experience,  of  its  faculty  and  other 
personnel; 

(i)  The  availability  of  part-time 
employment  or  other  forms  of  financial 
assistance: 

(j)  The  nature  and  availability  of  any 
tutorial  or  specialized  instruction, 
guidance,  and  counseling,  or  other 
supplementary  assistance  it  will  provide 
its  students  before,  during,  or  after  the 
completion  of  a  course;  or 

(k)  'The  nature  or  extent  of  any 
prerequisites  established  for  enrollment 
in  any  course. 

(20  U.S.a  1088f-l(c).) 

§  168.34  Nature  of  financial  charges. 

Misrepresentation  by  an  institution  of 
the  nature  of  its  financial  charges 
includes,  but  is  not  limited  to,  false, 
erroneous,  or  misleading  statements 
concerning — 

(a)  Offers  of  scholarships  to  pay  all  or 
part  of  a  course  charge,  unless  a 
scholarship  is  actually  used  to  reduce 
tuition  charges  made  known  to  the 
student  in  advance.  The  charges  made 
known  to  the  student  in  advance  are  the 
charges  applied  to  all  students  not 
receiving  a  scholarship;  or 

(b)  Whether  a  particular  charge  is  the 
customary  charge  at  the  institution  for  a 
course. 

(20U.S.C.1088f-l(c).) 

S  168.35  EmployabIHty  of  graduates. 

Misrepresentation  by  an  institution 
regarding  the  employability  of  its 
graduates  includes,  but  is  not  limited  to, 
false,  erroneous,  or  misleading 
statements — 

(a)  That  the  institution  is  connected 
with  any  organization  or  is  an 
employment  agency  or  other  agency 
providing  authorize  training  leadii^ 
directly  to  employment; 

(b)  That  the  institution  maintains  a 
placement  service  for  graduates  or  will 
otherwise  secure  or  assist  its  graduates 
to  obtain  employment,  unless  it  provides 
the  student  with  a  clear  and  accurate 
description  of  the  extent  and  nature  of 
this  service  or  assistance;  or 
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(c)  Concerning  Government  job 
market  statistics  in  relation  to  the 
potential  placement  of  its  graduates. 

(20  U.S.C.  1088f-l(c).) 

§  168.36  Endorsements  and  testimonials. 

The  Commissioner  views  as 
misrepresentation  endorsements  and 
testimonials  that  are  not  given 
voluntarily  or  do  not  describe  current 
practices  and  conditions  of  an 
institution. 

(20  U.S.C.  1088f-l(c).) 

§  168.37  Procedures. 

(a)  On  receipt  of  a  written  allegation 
or  complaint  from  a  student,  prospective 
student,  the  family  of  a  student  or 
prospective  student,  or  a  governmental 
ofHcial,  the  designated  OE  official,  as 
defined  in  Subpart  H,  reviews  the 
allegation  or  complaint  to  determine  its 
factual  base  and  seriousness. 

(b)  If  the  misrepresentation  is  minor 
and  can  be  readily  corrected,  the 
designated  OE  ofHcial  informs  the 
institution  and  endeavors  to  obtain  an 
informal,  voluntary  correction. 

(c)  If  the  designated  OE  official  fmds 
that  the  complaint  or  allegation  is  a 
substantial  misrepresentation  as  to  the 
nature  of  the  educational  programs,  the 
financial  charges  of  the  institution,  or 
the  employability  of  its  graduates,  the 
official — 

(1)  Initiates  action  to  limit,  suspend,  or 
terminate  the  institution’s  eligibility 
according  to  the  procedure  set  forth  in 
subpart  H,  or 

(2)  Takes  other  appropriate  action. 

(20  U.S.C.  1088f-l(c).) 

Appendix  A — Summary  of  Comments 
and  Responses 

Set  forth  below  is  a  summary  of  the 
public  comments  received  on  the 
proposed  General  Provisions 
regulations.  Subparts  B  and  C,  and  the 
Office  of  Education  responses  to  those 
comments.  Generally  the  comments  and 
responses  appear  in  the  numerical 
sequence  of  the  regulations  and  are 
identified  with  the  section  number  and 
title  of  the  section  to  which  they  refer. 

Subpart  B — Standards  Relating  to 
Audits,  Records,  Financial 
Responsibility,  Administrative 
Capability,  and  Institutional  Refunds 

%  168.11  Scope  and  purpose. 

Comment:  One  commenter  suggested 
that  since  “institutions  of  higher 
education”  are  generally  considered  to 
include  only  community  colleges  and 
four-year  institutions  whose  curriculum 
leads  to  a  baccalaureate  degree,  the 
adjective  “postsecondary”  should  be 
substituted  for  the  term  “higher.” 


Response:  The  suggestion  has  not 
been  adopted.  The  phrase  “institution  of 
higher  education"  is  defined  in  the 
statute  and  includes  institutions  other 
than  community  colleges  and  four-year 
baccalaureate-granting  institutions. 

§  168.12  Audits,  records,  and 
examination. 

Comment:  Two  commenters 
recommended  that  institutions  that 
participate  only  in  the  Basic  Grant 
Program  under  the  alternate 
disbursement  system  be  exempted  from 
the  audit  requirements.  One  suggested 
that  (a)(1)  be  amended  to  read 
“accountability  for  federal  funds 
received  under  these  programs,”  as 
incorporating  this  exemption. 

Response:  The  recommended 
amendment  has  not  been  adopted.  The 
Commissioner  is  not  requiring  those 
institutions  that  participate  only  in  the 
Basic  Grant  Program  imder  the  alternate 
disbursement  system  (ADS)  to  undergo 
a  non-Federal  audit  to  comply  with 
these  regulations.  The  institution  under 
the  alternate  disbursement  system, 
although  not  disbursing  Federal  funds, 
must  still  certify  the  eligibility  of  its 
students  to  receive  Federal  funds.  The 
institution  is  required  to  have  readily 
available,  for  Federal  personnel 
conducting  program  reviews,  records 
regarding  the  enrollment  status  of  those 
students.  However,  the  Basic  Grant 
Program  regulations  for  institutions 
participating  under  ADS  (45  CFR,  Part 
190,  Subpart  H)  do  not  require  the 
institution  to  have  an  audit. 

Comment:  Five  commenters 
apparently  misinterpreted  the  audit 
requirement  as  dictating  a  separate 
audit  of  the  title  IV  programs  at  that 
institution  in  addition  to  the  biennial 
audits  currently  required  under  the  Title 
IV  programs’  regulations.  One 
commenter  recommended  that,  instead 
of  requiring  an  additional  audit,  the 
Accounting  and  Recordkeeping  Manual 
published  jointly  by  the  National 
Association  of  College  and  University 
Business  Officers  and  the  National 
Association  of  Student  Financial  Aid 
Administrators  be  given  greater 
emphasis  so  that  the  biennial  general 
audit  would  suffice. 

Response:  The  audit  requirement  of 
§  168.12  is  not  an  additional  title  IV 
program  audit.  The  regulations  for  each 
program  require  a  biennial  audit  and 
§  168.12  reiterates  this  requirement.  The 
Office  of  Education  is  conducting  a 
series  of  training  workshops  for 
financial  and  fiscal  officers  using  the 
NSFAA/NACUBO  Accounting  and 
Recordkeeping  Manual  and  the  HEW 
Audit  Guide  as  texts. 


Comment:  Several  commenters 
questioned  the  phrase  “sufficiently 
independent”  in  §  168.12(b)(1).  One 
asked  whether  internal  au^tors  on  the 
staff  of  a  State  university  system  were 
sufficiently  independent,  while  another 
questioned  whether  the  college  could 
use  the  same  auditors  or  auditing  firm 
that  does  the  annual  general  audit  for 
the  institution.  One  commenter  asked  if 
State  comptrollers.  Board  of  Trustees* 
staff  auditors,  or  auditors  from  other 
postsecondary  institutions  in  a  State 
wide  system  were  sufficiently 
independent.  Two  commenters  felt  that 
internal  audit  departments  and  State 
agency  auditors  are  sufficiently 
independent  and  should  be  allowed  to 
conduct  audits. 

Response:  'The  Federal  guidelines 
regulating  what  constitutes  “sufficiently 
independent”  auditors  are  published  by 
the  General  Accounting  Office  as  the 
Standards  for  Audit  of  Governmental 
Organizations,  Programs,  Activities,  and 
Functions.  These  standards  are 
published  as  an  appendix  to  these 
regulations. 

Comment:  One  commenter  in 
response  to  §  168.12(b)(2),  questioned 
whether  the  institution  or  the  accounting 
firm  was  to  supply  to  the  Commissioner 
the  records  necessary  for  a  review  of  the 
results  of  the  the  audit. 

Response:  The  institution  and  the 
accounting  firm  must  supply  the 
appropriate  records  to  the 
Commissioner  for  a  review  of  the  results 
of  an  audit. 

Comment:  Six  commenters  objected  to 
the  entire  paragraph  of  §  168.12(c)  as 
being  an  unreasonable  and  unwarranted 
intrusion  by  the  Office  of  Education  into 
the  internal  administration  of  an 
institution.  Two  conunenters  suggested  ^ 
that  the  Commissioner  was  usurping  the 
authority  and  historical  powers  of  State, 
national  and  regional  accrediting 
agencies,  which  already  require  the 
maintenance  of  certain  kinds  of  records. 

Response:  This  is  not  a  new 
requirement  for  participating 
institutions.  These  records  are 
necessary  to  insure  that  Federal  student 
aid  funds  are  properly  administered. 

Comment:  Many  commenters  objected 
to  the  admissions  and  enrollment  status 
requirement.  One  comiftenter  stated  that 
the  requirement  would  force  many 
institutions  to  depend  “upon 
questionable  objective  tests”  that  can 
discriminate  against  certain  types  of  ' 
students.  Another  objected  on  the  basis 
that  “documenting  admissions  through 
pre-screening  and  diagnostic  devices” 
for  all  non-high  school  graduates  would 
substantially  increase  the  costs  of 
administration.  A  third  commenter  said 
that  the  documenting  of  a  student’s 


Federal  Register  /  Vol.  44,  No.  190  /  Friday,  September  28,  1979  /  Rules  and  Regulations  56287 


ability  to  benefit  is  costly  and 
cumbersome. 

One  commenter  stated  that  the 
gathering  of  admissions  and  enrollment 
status  records  will  hinder  a  student  from 
entering  promptly  upon  an  academic 
career.  Furthermore,  this  commenter 
continued,  in  a  public  community 
college,  satisfactory  progress  is 
extremely  diffrcult  to  measure  because 
of  the  prevailing  “drop-in/drop-out” 
attitude  of  students.  These 
recordkeeping  requirements  are 
burdensome  for  institutions  that 
participate  in  only  one  or  two  student 
assistance  programs,  one  commenter 
asserted.  Ano^er  commenter 
recommended  that  because  the 
collection  of  certain  admissions  and 
enrollment  data  is  required  by  the 
accrediting  agency,  which  the 
Commissioner  has  recognized,  the 
Commissioner  should  make  no 
additional  data  collection  requirements. 

Response:  The  Education 
Amendments  of  1976  and  the  Middle 
Income  Student  Assistance  Act  of  1978, 
allow  an  institution  of  higher  education, 
to  admit  as  regular  students  those 
persons  who  do  not  have  a  high  school 
diploma  or  the  recognized  equivalent. 
Those  persons  must,  however,  be 
beyond  the  age  of  compulsory  school 
attendance  in  the  State  in  which  the 
institution  is  located  and  have  the 
ability  to  benefit  from  the  training 
offered  by  the  institution. 

The  Commissioner  believes  that 
admissions  and  enrollment  status  data 
requirements  are  necessary  for 
determining  a  student’s  eligibility  for 
aid.  Since  institutions  must  have  some 
means  of  determining  whether  a  student 
“has  the  ability  to  benefit”  from  the 
training  to  be  offered,  the  regulations 
stipulate  that  the  institution  is  expected 
to  maintain  admissions  and  enrollment 
status  documentation.  That 
documentation  may  include  information 
as  to  why  a  student  was  admitted,  what 
that  student's  standing  is  in  comparison 
to  the  average  preparedness  of  students 
entering  that  eligible  program,  and  what 
remedial  courses  are  necessary  for  that 
student  to  successfully  complete  the 
regular  program  of  training  offered. 

An  institution  of  higher  education 
voluntarily  chooses  to  admit  this 
category  of  student.  Therefore  the 
institution  must  be  able  to  document 
how  it  ascertained  that  these  students 
“have  the  ability  to  benefit”  from  the 
training  offered. 

The  maintenance  of  admissions  and 
enrollment  status  documents  on  a 
student  will  not  necessarily  prevent  that 
student  from  promptly  entering  post- 
secondary  education.  The  regulations 
refer  to  documentation  for  those 


students  who  are  admitted  by  an 
institution  into  an  eligible  program  of 
study  as  regular  students.  It  is  this 
category  of  student  who  is  eligible  for 
title  IV  student  financial  assistance. 

Until  a  student  is  accepted  into  an 
eligible  program  as  a  regular  student, 
the  student  may  not  receive  any  title  IV 
student  assistance.  Therefore,  die 
regulations  do  not  interfere  with  the  so- 
called  “open-door”  policy  of  community 
colleges  because  the  students  admitted 
under  this  policy  are  generally  not 
regular  degree  or  certificate  students 
enrolled  in  an  eligible  program. 

The  Education  Amendments  of  1976 
provided  that  to  receive  assistance  from 
any  title  IV  student  financial  aid 
program,  a  student  must  be  “maintaining 
satisfactory  progress  in  the  course  of 
study  he  is  pursuing,  according  to  the 
standards  and  practices  of  the 
institution  at  which  the  student  is  in 
attendance.” 

However,  the  Commissioner  expects, 
that  the  institution,  in  setting  its 
standards,  is  attempting  to  evaluate  a 
student's  efforts  to  achieve  an 
educational  goal  within  a  given  period 
of  time.  To  do  so,  the  institution  must 
know  the  student's  course  of  study  and 
the  normal  time  frame  for  its  completion 
and  must  have  some  means — such  as 
grades  or  work  projects  completed — that 
can  be  measured  against  a  norm. 

The  Commissioner  believes  that  the 
admissions  and  enrollment  status 
requirements  in  the  regulations,  being 
minimiun  requirements,  are  not 
burdensome  for  institutions.  Institutions 
are  required  by  their  accrediting 
agencies  and  commissions  to  maintain 
much  the  same  documentation.  The 
Commissioner  is  placing  emphasis  on 
the  collection  and  maintenance  of  these 
documents  to  ensure  proper 
administration  of  the  title  IV  student 
assistance  programs. 

Comment:  One  commenter  stated  that 
the  inspection  of  student  admissions 
and  enrollment  records  by  the 
Commissioner  is  a  violation  of  the 
Privacy  Act.  Another  commenter 
questioned  whether  the  institution 
would  have  to  obtain  the  permission  of 
each  student  involved  to  allow  the 
inspection  of  student  records  by 
auditors  and  the  Commissioner. 

Response:  There  appears  to  be  some 
confusion  between  the  Privacy  Act  of 
1974  (5  U.S.C.  557a)  and  the  Family 
Educational  Rights  and  Privacy  Act,  the 
so-called  Buckley  Amendment  (20  U.S.C. 
1232g].  Except  for  matters  dealing  with 
the  disclosure  of  social  security 
numbers,  the  Privacy  Act  applies  only  to 
the  Federal  government  and  its 
contractor.  'The  Family  Educational 
Rights  and  Privacy  Act  applies  to 


institutions.  Neither  Act  prohibits  the 
Commissioner  from  inspecting 
admissions,  financial  aid  and  enrollment 
records.  Under  the  Family  Educational 
Rights  and  Privacy  Act  (^e  so-called 
Buckley  Amendment)  and  its 
implementing  regulations,  45  CFR  Part 
99,  the  Commissioner  has  access  to 
these  records  in  connection  with  audits 
and  evaluations  of  educational 
programs,  or  for  purposes  of 
enforcement  of  or  compliance  with 
Federal  legal  requirements  that  relate  to 
these  programs  (45  CFR  99.35).  In 
addition,  an  educational  agency  or 
institution  may  disclose  these  records 
without  the  prior  consent  of  the  student 
if  the  disclosure  is  in  connection  with 
the  receipt  of  or  application  for  financial 
aid,  including  determining  eligibility,  the 
amount  of  financial  aid,  the  conditions 
of  financial  aid,  or  enforcement  of  the 
terms  of  financial  aid  (45  CFR 
99.31(a)(4)).  However,  the  Family 
Educational  Rights  and  Privacy  Act  does 
protect  parent  and  student  records  from 
improper  disclosure  by  the  institution. 

Comment:  Two  commenters  objected 
to  the  recordkeeping  requirement  as 
discriminatory  by  not  requiring  an 
institution  to  maintain  records  on  all  its 
students.  One  suggested  that  the  phrase 
“each  student  enrolled”  be  substituted 
for  “each  title  IV  financial  aid  recipient” 
to  rectify  the  supposed  omission. 

Response:  The  Commissioner  does  not 
believe  that  the  recordkeeping 
requirement  is  discriminatory.  Since 
these  regulations  concern  the  proper 
administration  of  title  IV  programs,, 
these  regulations  generally  relate  to 
students  who  receive  title  IV  aid. 
However,  the  Commissioner  would  not 
object  if  an  institution  maintains  these 
records  for  each  student  it  enrolls. 

Comment  One  commenter  suggested 
that  the  regulations  be  changed  from 
requiring  that  records  be  “readily” 
available  to  “reasonably”  available. 

Response:  The  suggestion  has  not  bee 
adopted.  The  Commissioner  believes 
that  the  term  “readily”  is  both 
appropriate  and  applicable  to  the 
availability  of  institutional  records. 

Comment:  Three  commenters 
questioned  the  length  of  time  records 
need  to  be  retained.  One  of  these 
suggested  the  five-year  requirement 
currently  applicable  to  the  Basic  Grant 
and  campus-based  programs. 

Response:  The  suggestion  for  the 
adoption  of  the  five-year  limitation  has 
been  adopted.  The  five-year  stipulation 
was  inadvertently  dropped  from  the 
notice  of  proposed  rulemaking. 

Comment  Two  commenters 
questioned  whether  the  financial  aid 
office  is  required  under  §  168.12 
paragraph  (c)  to  duplicate  and  maintain 
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all  these  records  in  the  financial  aid 
office. 

Response:  The  records  required  by  the 
regulations  do  not  have  to  be  duplicated 
and  maintained  in  the  financial  aid 
office.  The  regulations  stipulate  that  the 
records  must  be  readily  available  for 
review  at  the  geographical  location  of 
the  institution. 

Comment  One  commenter 
recommended  that  the  regulations  be 
amended  to  allow  for  the  centralized 
recordkeeping  practices  of  multi-campus 
institutions,  and  that  1 168.12 
subparagraph  (c)(3)  be  amended  to  read 
“records  must  be  readily  available  for 
review  by  the  Commissioner  and,  upon 
request  with  reasonable  notice,  be  made 
available  at  the  geographical  location 
where  the  student  receives  instruction.** 

Response:  The  suggestion  to  amend 
the  regulations  has  not  been  adopted. 

The  regulations  are  sufficiently  broad  to 
accommodate  multi-campus  institutional 
systems.  However,  accommodation  is 
not  meant  to  be  construed  to  encompass 
the  central  office  of  consultants  who 
handle  several  school  program  accounts, 
but  only  bona  fide  multi-unit  higher 
education  systems. 

Comment  One  commenter  asked  for  a 
definition  of  what  constitutes  a 
“systematically  organized’* 
recordkeeping  system. 

Response:  A  systematically  organized 
recordkeeping  system  is  one  that  is 
consistent  with  the  examples  cited  in 
the  NASFAA/NACUBO  Accounting  and 
Recordkeeping  Manual. 

Comment  One  commenter  requested 
that  the  Commissioner  also  require  an 
institution  to  collect  the  Social  Security 
numbers  of  parents  and  guardians  for 
Federal  tax  return  information  and 
validation  purposes. 

Response:  Tlje  Privacy  Act  of  1974  (5 
U.S.C  552a)  restricts  any  Federal  agency 
in  its  solicitation,  use,  or  disclosure  of 
the  Social  Security  number.  Therefore, 
the  Commissioner  will  not  require  that 
Social  Security  numbers  be  collected. 
However,  while  conducting  validation 
procedures,  an  institution,  under 
§  190.77  of  the  Basic  Grant  Program 
regulations,  may  require  Social  Security 
numbers  or  any  additional  data  that  the 
institution  deems  relevant  to 
successfully  conclude  a  validation 
procedure. 

Comment  Ten  commenters  disagreed 
with  §  168.12(c)(v),  which  requires  an 
institution  to  maintain  placement 
records  if  that  institution  has  a 
placement  service. 

Three  recommended  that  this  section 
be'deleted  entirely  on  the  basis  that  the 
data  would  not  be  an  accurate  reflection 
of  the  number  of  students  actually 
achieving  a  position.  One  stated  that  in 


most  cases  the  institution  has  no 
knowledge  that  the  student  achieved  a 
position  because  the  student  may  not 
have  used  the  placement  service. 

Another  argued  that  since  the  institution 
cannot  guarantee  a  student  a  job,  it  is 
unfair  to  hold  the  placement  service 
responsible.-A  third  objected  to  the 
implication  of  the  regulations  that  if  the 
institution  has  a  placement  service,  the 
student  will  necessarily  obtain  a  job. 

Two  commenters  called  for  the 
regulations  to  be  amended  to  convey  the 
meaning  that  “only  if  the  institution 
maintains  a  placement  service  and  that 
service  is  utilized  by  the  student**  should 
records  be  maintained. 

One  commenter  asked  if  (c)(l)(v)  also 
applied  to  a  student*s  part-time 
employment. 

Two  commenters  asked  whether,  if  an 
institution  does  not  have  a  placement 
service,  the  regulations  mean  to  require 
an  institution  to  create  one  and  maintain 
records  of  placement  efforts.  If  not.  one 
of  the  commenters  said,  many 
institutions  will  tend  to  eliminate 
placement  services  completely  because 
the  regulations  are  overly  restrictive. 

Response:  The  regulations  do  not 
require  an  institution  to  create  and 
maintain  a  placement  service.  *rhe 
regulations  clearly  stipulate  that  if  an 
institution  has  a  placement  service  and 
the  student  uses  that  service,  the 
institution  must  keep  records  of  the 
number  of  students  placed  in 
employment  through  that  service.  The 
Commissioner  does  not  agree  that  the 
regulations  imply  that  if  an  institution 
operates  a  placement  service,  the 
student  is  guaranteed  a  position  after 
completing  his  or  her  course  of  study. 
Rather  the  Commissioner  believes  that 
an  institution  that  does  offer  placement 
activities  for  its  students  should  be  able 
to  document  the  numbers  of  students 
actually  placed  by  the  service  in 
positions  for  which  they  were  trained. 
The  Student  Consumer  Information 
Services  Regulations  (45  CFR  Part  178) 
further  stipulate  that  this  information  be 
readily  available  to  students  and 
prospective  students. 

Comment  One  commenter  requested 
that  §  168.12(c)  be  amended  to  allow  for 
the  simultaneous  of  enrollment  superior 
students  in  both  high  school  and  college. 

Response:  The  recommendation  has 
not  been  adopted.  An  otherwise  eligible 
student  who  is  enrolled  in  an  eligible 
program  of  postsecondary  education  as 
a  regular  student  on  at  least  a  half-time 
basis  is  eligible  for  title  IV  assistance.  If 
such  a  student  is  simultaneously 
enrolled  in  high  school,  that  fact  would 
be  irrelevant  to  the  student*s  eligibility 
for  title  IV  assistance  at  the  institution 
of  higher  education  at  which  the  student 


is  enrolled  at  least  as  a  half-time 
student. 

Comment  An  overwhelming  majority 
of  commenters  objected  to  the 
requirement  of  a  separate  bank  account 
for  all  title  IV  funds  (166.12(d)).  Many 
commenters  representing  the  public 
postsecondary  sector  objected  to  the 
requirement  on  several  grounds.  Several 
State  comptrollers*  offices  pointed  out 
that,  according  to  state  law,  State 
imiversity  systems  are  required  to  keep 
all  fimds  in  their  respective  State 
treasuries.  County  governments  in  many 
instances  require  their  county 
commimity  colleges  to  maintain  all  their' 
funds  in  one  county  government  bank 
account.  A  number  of  State  university 
officials  requested  an  exemption  from 
this  requirement  for  centralized  state 
wide  disbursing  systems. 

Five  commenters  stated  that  the 
separate  bank  account  requirement 
appeared  to  be  in  direct  contradiction  to 
a  recent  circular  (A-110)  published  by 
the  Office  of  Management  and  Budget, 
which  forbade  separate  bank  accounts 
for  different  Federal  programs  as  part  of 
OMB's  effort  to  reduce  paperwork. 

Another  large  group  of  conunenters 
objected  to  the  requirement  because  of 
.increased  administrative  burdens  upon 
institutions.  One  commenter  pointed  to 
the  fact  that  under  the  various  programs 
requiring  institutional  matching  funds, 
two  sets  of  checks  would  have  to  be 
issued  to  a  student,  thereby  doubling  the 
amount  of  paperwoik  and  accounting 
functions  involved.  Another  asked  w^y 
the  Commissioner  wanted  this 
requirement  when  the  Departmental 
Federal  Assistance  Financing  System 
(DEAFS)  did  not  require  a  separate  bank 
account. 

Several  commenters  questioned  the 
requirement  as  unnecessary  and 
superfluous  in  light  of  the  current 
DEAFS  requirements  and  fund 
accounting  procedures  set  forth  by  the 
National  Association  of  College  and 
University  Business  Officers.  'Ibese 
commenters  suggested  that  the 
requirement  be  amended  to  (1)  indicate 
that  title  IV  funds  should  be  in  an 
account  that  provides  clear 
differentiation  from  non-Federal  funds, 
and  (2)  require  only  those  institutions 
that  have  a  history  of  program  non- 
compliance  or  severe  institutional 
financial  problems  to  maintain  a 
separate  bank  account. 

Other  commenters  questioned  the 
viability  of  the  requirement  and 
objected  to  it  on  the  grounds  of 
increased  administrative  costs  in  paper, 
man-hours,  computer  programming,  and 
accounting  function8--edi  with  no 
increase  in  the  integrity  of  Federal 
funds.  It  was  suggested  that  it  would  be 
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sufficient  for  the  Commissioner  to 
require  that  Federal  funds  be  kept 
completely  separate  from  all  other 
activity  through  a  detailed  fund 
accounting  system. 

Four  commenters  disagreed  with  the 
requirement,  stating  that  it  will  do 
nothing  to  improve  the  integrity  of  fvmds. 
They  pointed  out  that  fimd  accounting 
provides  sufflcient  audit  trails  to 
account  for  funds  within  existing 
accounting  systems  in  a  manner 
consistent  with  standard  accounting 
practices. 

Three  commenters  requested  that 
institutions  operating  under  the  letter-of- 
credit  system  be  exempted  from  the 
separate  bank  account  requirement. 

Six  commenters  stated  that  the 
separate  bank  account  requirement  is  in 
violation  of  statutes  applicable  in  their 
States,  and  would  require  the 
amendment  of  State  laws.  In  the  words 
of  one  commenter,  the  amending  process 
is  time  consuming  and  lengthy  and,  until 
accomplished,  would  place  an 
institution  in  a  position  of  non- 
compliance  with  the  regulations. 

Response:  The  Commissioner  has 
adopted  the  commenters’  suggestion. 

The  section  requiring  a  separate  bank 
account  has  been  deleted  from  the  final 
regulations. 

Comment:  Four  commenters  asked 
about  the  disposition  of  records  when  a 
school  ceases  operation  or  changes 
ownership. 

Response:  The  final  regulations  have 
been  amended.  Section  168.19  provides 
guidelines  for  the  proper  disposition  of 
student  records. 

§  168.13  Financial  Aid  Transcript. 

The  requirement  that  an  institution 
maintain  a  financial  aid  transcript  was 
included  in  the  NPRM  under  §  168.12(c). 

,  Because  of  commenter  response,  the 
financial  aid  transcript  requirement  has 
been  clarified  and  this  section  of  the 
regulations  details  the  minimum  data 
elements  required  on  a  student  financial 
aid  transcript. 

Comment:  Nine  commenters  objected 
to  the  requirement  that  an  institution 
obtain  a  flnancial  aid  transcript  for  a 
student  who  previously  attended 
another  postsecondary  institution.  The 
commenters  believed  that  financial  aid 
transcripts  are  a  confidential  matter 
between  the  financial  aid  administrator 
and  the  student  and  that  the  sharing  of 
this  information  with  another  institution 
would  be  a  violation  of  the  Family 
Education  Rights  and  Privacy  Act. 

Several  commenters  recommended 
that  the  financial  aid  transcript  be 
required  only  if  the  student  has 
indicated  that  he  or  she  had  previously 
attended  another  institution  on  the 


Hnancial  aid  application.  Another 
commenter  suggested  deleting  the 
requirement  because  the  Hnancial  aid 
transcript  “has  no  bearing  on  the 
student’s  circumstances  as  they  relate  to 
attendance  at  the  current  educational 
institution.’’ 

Ohe  commenter  suggested  amending 
the  requirement  to  allow  a  financial  aid 
transcript  to  be  required  of  a  student 
“when  the  institution  has  notice”  of 
prior  postsecondary  attendance.  This 
commenter  believed  that  an  institution 
should  not  be  held  liable  if  it  has  been 
deliberately  misinformed  by  a  student. 

Response:  As  previously  noted,  the 
Family  Education  Rights  and  Privacy 
Act  and  its  implementing  regulations 
provide  that  a  school  may  disclose 
information  without  the  prior  consent  of 
the  student  if  this  is  done  in  connection 
with  the  application  for  or  receipt  of 
student  financial  assistance  (45  CFR 
99.31(a)(4)). 

Before  a  commitment  of  any  title  IV 
funds  can  be  made  to  a  transfer  student, 
an  institution  must  obtain  a  financial  aid 
transcript  of  the  student.  The  financial 
aid  transcript  provides  the  institutional 
financial  aid  administrator  with  the 
information  necessary  to  formulate  the 
student’s  aid  package.  Since  several  title 
IV  programs  have  statutory  limits 
regarding  the  amount  of  aid  a  student 
may  receive  during  an  award  period  or 
an  imdergraduate  career,  the  luiowledge 
of  prior  disbursements  to  a  student  is 
directly  relevant  to  the  packaging  of  a 
transfer  student’s  current  award. 
Furthermore,  imder  the  Basic  Grant 
Program  regulations  §  190.66,  Transfer 
student:  attendance  at  more  than  one 
institution  during  an  award  period,  a 
financial  aid  administrator  is  required  to 
adjust  a  transfer  student’s  Basic  Grant 
award  to  ensure  that  the  student’s 
Scheduled  Award  amount  for  that 
award  period  is  not  exceeded. 

The  institution  “will  have  notice”  that 
the  student  attended  a  prior 
postsecondary  institution,  since  the 
admissions  applications  of  virtually  all 
postsecondary  institutions  question 
whether  a  student  has  had  prior 
postsecondary  education  experience. 
Many  financial  aid  applications  also 
request  information  about  prior  aid 
awarded.  If  there  is  inconsistency  of 
information  between  the  two  application 
forms,  the  financial  aid.administrator 
must  resolve  the  inconsistency.  If  the 
student  deliberately  misleads  the 
institution  as  to  prior  educational 
experience  and  financial  aid  awarded, 
the  institution  is  not  liable  for  any 
overaward  of  funds  the  student  may 
receive. 

Comment:  Several  commenters 
suggested  that  the  final  regulations  be 


amended  to  include  the  information 
items  that  would  be  required  on  a 
financial  aid  tremscript.  Three 
commenters  stated  that  a  list  of  required 
items  would  clarify  the  requirement  and 
help  to  standardize  the  contents  of  a 
financial  aid  transcript. 

Response:  ’The  recommendation  has 
been  adopted  and  incorporated  in  the 
final  regidations.  The  required 
information  items  are  listed  in  the 
regulations  to  help  financial  aid 
administrators  in  developing  their 
transcript  forms.  In  addition  to  student 
data  identifiers  such  as  name  and 
address,  specific  title  IV  program 
requirements  are  included.  The  financial 
aid  administrator  must  also  indicate 
whether  the  student  is  in  default  on  any 
title  rv  loan  received  for  attendance  at 
the  institution  as  well  as  whether  the 
student  owes  a  repayment  of  any  title  IV 
grant  received  for  attendance  at  the 
institution. 

Other  Federal  and  State  benefits  or 
assistance  received  by  a  student  may 
also  be  indicated  on  the  transcript  at  the 
option  of  the  institutional  financial  aid 
administrator.  In  addition,  if  it  is  the 
policy  of  the  institution,  private  grants 
and  scholarship  assistance  may  also  be 
included  on  the  financial  aid  transcript. 

The  financial  aid  transcript  is,  in  the 
Commissioner’s  view,  a  document  which 
is  used  primarily  for  transfer  students 
who  have  received  title  IV  assistance. 
The  Commissioner  does  not  believe  that 
the  financial  aid  transcript  is  necessarily 
an  exhaustive  accounting  of  ail  financial 
assistance  received  by  the  student  while 
in  attendance  at  the  institution  unless  it 
is  institutional  policy  to  account  for 
these  non-title  IV  sources  of  assistance 
on  the  financial  aid  transcript. 

Comment:  One  commenter  questioned 
whether  a  financial  aid  transcript  must 
be  received  by  the  institution  to  which 
the  student  is  transferring  prior  to  any 
disbursement  of  title  IV  student 
assistance  funds.  Another  commenter 
asked  if  the  financial  aid  transcript  has 
to  be  certified  by  an  institution  to  be 
considered  valid. 

Response:  Until  the  receipt  and 
evaluation  of  a  financial  aid  transcript, 
an  institution  cannot  make  a 
conpnitment  or  a  disbursement  of  any 
title  IV  funds  to  that  student. 

The  Commissioner  believes  that  a 
financial  aid  transcript,  in  order  to  be 
valid,  must  be  certified  by  the  institution 
through  the  use  of  the  institution’s  seal 
or  some  other  means  as  indicated  by  the 
standards  and  practices  of  that 
institution. 

Comment:  Six  commenters  questioned 
if  an  institution  could  withhold  a 
student’s  financial  aid  transcript  for 
liabilities  owed  the  institution.  Three 
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commenters  suggested  that  the 
Commissioner  amend  the  regulations  to 
state  that  an  institution  could  decline  to 
forward  a  student's  financial  aid 
transcript  if  the  student  was  in  default 
on  a  title  IV  loan  or  owed  a  repa)rment 
on  a  title  IV  grant  at  that  institution. 

Response:  The  recommendation  of  the 
three  commenters  has  been  adopted  and 
incorporated  in  the  final  regulations. 

The  Commissioner  believes  that  an 
institution  may  decline  to  forward  a 
student's  financial  aid  transcript  if  the 
student  is  in  default  on  a  title  IV  loan 
received  for  attendance  at  that 
institution  w  owes  a  repayment  of  any 
title  IV  grant  received  while  in 
attendance  at  that  institution. 

The  institution  must  forward  a 
financial  aid  transcript  if  the  student  is 
neither  in  default  nor  owes  a  repayment 

However,  if  an  institution  does  not 
wish  to  withhold  a  financial  aid 
transcript  even  though  the  student  is  in 
default  or  owes  a  repayment  the 
student's  default  status  or  repayment 
status  must  be  indicated  on  die  financial 
aid  transcript  The  Commissioner 
considers  that  an  institutional  financial 
aid  administrator  who  receives  a 
financial  aid  transcript  which  indicates 
that  the  student  is  in  default  on  a  title  FV 
loan  at  a  prior  institution  must  seriously 
evaluate — according  to  45  CFR 
144.9(d] — the  student's  willingness  to 
repay  a  National  Direct  Student  Loan 
prior  to  the  commitment  of  loan  funds  to 
that  student 

§  168.14  Audit  exceptions  and 
repayments. 

Comment:  Three  commenters  objected 
to  the  35-day  deadline  for  audit 
responses  and  the  60  day  deadline  for 
repayment  of  funds  as  providing  no 
flexibility.  The  commenters  requested 
the  use  of  substitute  language  such  as 
“on  a  timely  basis."  One  of  the 
commenters  said  that  if  an  institution 
were  to  be  required  to  adhere  to  the  35- 
and  60-day  deadlines,  the  regulations 
should  be  amended  to  require  the  Ofiice 
of  Education  to  notify  the  institution  of 
its  decision  within  the  same  time  period. 

Response:  The  Commissioner  believes 
that  the  35-  and  60-day  requirements  are 
adequate  and  represent  a  liberalization 
of  the  current  Office  of  Education 
practice  of  requiring  full  payment  within 
30  days  of  notice.  The  final  regulations 
also  permit  the  Commissioner  to  allow  a 
more  extended  repayment  period  when 
an  institutional  repayment  of  a  large 
sum  may  be  a  serious  hardship  to  an 
institution. 

CommenL'Two  conunenters  objected 
to  the  lack  of  “due  process”  imder 
§  168.14(b}  before  an  institution  is 
required  by  the  Commissioner  to 


reimburse  the  Government  for  funds 
determined  by  the  Office  of  Education  to 
have  been  improperly  spent.  One 
commenter  suggested  fiiat  the  process 
be  similar  to  that  regardipg  the 
limitation  of  institutional  eleigibility  (168 
Subpart  H:  Limitation,  Suspension  ai^ 
Termination  Regulations). 

Response:  The  reconunendations  have 
not  been  adopted.  The  Commissioner 
does  not  think  it  necessary  to  establish 
another  formal  appeals  procedure. 

Under  the  current  Officer  of  Education 
practice,  there  is  considerable  informal 
commimication  and  negotiation  between 
Office  of  Education  officials  and 
representatives  of  an  institutioiL  Every 
attempt  is  made  to  achieve  a  mutually 
beneficial  solution  to  any  alleged 
improper  use  of  title  IV  ^nds. 

The  Conunissioner  believes  that  this 
informal  procedure  constitutes  a  more 
effective  and  timely  method  of  “due 
process,”  which  is  less  costly  to  an 
institution  than  a  formal  appeals 
process.  It  should  be  noted,  however, 
that  if  agreement  carmot  be  reached 
through  this  informal  process,  an 
institution  may  ultimately  appeal  to  the 
Conunissioner  to  resolve  the  question. 

1 168.15  Factors  of  financial 
responsibility. 

Comment:  Twenty-five  commenters 
objected  to  the  bonding  requirement  as 
prohibitively  costly  and  an  excessive 
and  unnecessary  expense  for 
institutions.  Five  commenters  asked 
whether  the  blanket  bond  currently 
posted  by  their  institutions  would  be  a 
sufficient  substitute  to  the  bond  required 
by  the  proposed  regulations.  Six 
commenters  questioned  the  need  for  the 
bonding  requirement  since  under 
§  168.14(b)  an  institution  is  already 
obligated  to  reimburse  the  Office  of 
Education  for  funds  improperly  spent. 
One  of  these  commenters  suggested  that 
the  requirement  was  an  example  of 
overkill.  , 

Seven  commenters  from  the  public 
postsecondary  sector  requested 
exemption  from  the  bonding 
requirement  because  employees  of 
public  institutions  are  considered  State 
employees  and,  as  such,  are 
automatically  bonded  under  State 
authority.  Two  of  these  commenters 
recommended  that,  it  their  institutions 
were  not  exempted,  the  Office  of 
Education  reimburse  the  institution  for 
the  bonding  requirement  expenses. 

Three  commenters  agreed  with  the 
concept  of  bonding  for  title  IV  fund 
purposes  but  suggested  different 
approaches  than  that  set  forth  in  the 
proposed  regulations.  One  conunenter 
requested  that  the  amount  of  the  bond 
be  established  on  a  reducing  scale  in 


inverse  ratio  to  the  total  Federal,  funds 
disbursed.  Another  suggested  that  eadi 
individual  disbursing  funds  by  bonded 
for  10  percent  of  the  title  IV  funds  he  or 
she  disbursed.  A  third  recommended 
that  the  10  percent  amount  was  too  high 
and  that  a  $25,000  bond  would  be 
siifficient  to  ensure  program  integrity. 

One  commenter  suggested  that  the 
regulations  be  amended  to  state 
specifically  that  an  institution  must  post 
a  surety  bond  and  a  performance  bond. 

Four  commenters  stated  that  the 
bonding  requirement  should  only  be 
required  of  institutions  that  have  a 
history  of  program  deficiencies  or  those 
institutions  that  the  Commissioner  has 
judged  to  warrant  this  extra  assurance 
of  performance. 

Six  commenters  objected  to  the  costs 
involved  in  posting  a  bond  for  special 
programs  Such  as  the  title  IV  programs, 
in  addition  to  the  general  or  blanket 
bond  in  force  at  their  institutions.  Two 
commenters  suggested  that  the 
administrative  allowances  for  the 
campus-based  programs  be  increased  to 
five  or  six  percent  and  that,  the  $10 
reimbursement  for  the  Basic  Grant  and 
Guaranteed  Student  Loan  programs  be 
disbursed  to  cover  the  costs  of 
additional  bonding  requirements. 

Four  commenters  aigued  that  the 
Commissioner  has  no  authority  to 
require  an  institution  to  post  a  surety 
*  bond.  One  commenter  wrote  that 
although  an  institution  is  totally 
responsible  for  the  proper 
administration  of  title  IV  funds,  how 
that  institution  chooses  to  be 
responsible  if  a  reimbursement  is 
necessary  is  an  institutional  prerogative 
and  that  further  regulations  on  the 
matter  are  unnecessary. 

Another  commenter  argued  for 
deletion  of  the  section  requiring  that  the 
disbursement  of  title  FV  funds  is  to  be 
accomplished  only  by  bonded 
individuals.  The  commenters  thought 
that  this  was  a  gross  interference  with 
institutional  operating  procedures. 
Indicating  that  the  Commissioner  has  no 
authority  to  require  bonding,  one 
conunenter  stated' that  even  if  the 
Commissioner  did  have  that  authority, 
the  proposed  bonding  requirement  is  an 
example  of  excessive  coverage  for  an 
indeterminate  number  of  institutional 
individuals  and  adds  unnecessarily  to 
an  institution's  administrative  costs. 
This,  the  commenter  continued,  would 
undoubtedly  result  in  tuition  increases. 

Two  commenters  requested  that,  if  a 
bonding  requirement  is  to  be  enacted  by 
regulations,  an  allowance  or  deductible 
for  small  losses  should  be  included  in 
the  regulations  to  prevent  excessive 
insurance  rates  for  bonding.  Another 
commenter  requested  that  the 
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Commissioner  take  into  account  the  . 
amount  of  the  general  bond  an 
institution  posts  as  part  of  the  total  10% 
required  for  the  title  IV  funds.  One 
commenter  asked  for  clarification  as  to 
which  fiscal  year  or  award  period  would 
be  used  to  determine  the  10%  bonding 
amount. 

Four  commenters  suggested  that  the 
costs  of  bonding  especially  for  title  IV 
funds  would  be  prohibitive  for  small 
institutions  and  would  draw 
institutional  funds  away  from 
instructional  areas.  Each  of  these 
commenters  suggested  that  their 
institutions  were  more  than  adequately 
covered  at  the  present  time  through  their 
general  insurance  bonds. 

Fifty-one  commenters  recommended 
that  the  term  “disbursing  official”  be 
defined  in  the  regulations.  Several  cited 
the  use  of  the  term  as  vague,  and  all- 
encompassing.  As  one  commenter 
suggested,  in  many  institutions 
“disbursing  officii”  might  include 
hundreds  of  individuals. 

Many  commenters  asked  whethmr 
every  person  involved  in  the  financial 
aid  process — from  financial  aid 
counselor  through  the  accounting  clerk 
in  the  business  office  through  the 
financial  aid  clerk  typist  who  disburses 
the  checks  to  the  student — ^was  to  be 
considered  a  “disbursing  official.” 

Two  commenters  recommended  that 
only  the  person  whose  name  appears  on 
the  students'  checks  should  be 
considered  the  “disbursing  official.” 
Another  commenter  suggested  that  the 
financial  aid  administrator  and  the 
business  officer  be  the  sole  persons 
considered  “disbursing  officials” 
because  these  individuals  hold  primary 
responsibility  for  the  proper 
administration  of  title  IV  funds. 

Response:  The  recommendations  of 
the  commenters  that  the  10  percent 
bonding  requirement  of  disbursing 
officials  be  deleted  has  been  adopted. 
Upon  further  study,  the  Commissioner  is 
of  the  opinion  that  the  fidelity  bond 
under  which  most  institutions  operate  is 
sufficient  to  protect  the  Federal  interest 
Therefore,  the  Commissioner  will  not 
require  an  institution  to  obtain  any 
additional  bond  other  than  the  fidelity 
bond  the  institution  currently  maintains. 

However,  to  protect  the  Federal 
interest  in  those  institutions  that  are  not 
bonded,  the  final  regulations  have  been 
amended  to  require  those  institutions  to 
obtain  adequate  fidelity  bond  coverage. 
That  coverage  can  be  obtained  only 
from  companies  holding  certificates  of 
authority  as  acceptable  sureties  (31  CFR 
233). 

j^cause  the  10  percent  bonding 
requirement  of  an  institution's 
disbursing  official  has  been  deleted,  the 


Commissioner  does  not  believe  that  a 
discussion  of  who  constitutes  a 
disbursing  official  is  necessary  or 
relevant  to  be  institutional  fiddity  bond 
requirement 

Comment:  One  commenter  suggested 
that  S  168.15(d)  be  amended  to  allow  the 
submission  of  a  disclosure  statement  of 
financial  standing  in  place  of  the 
audited  financial  statement  that  this 
section  of  the  regulations  would  require. 
This  disclosure  statement  would  serve 
the  same  purpose  as  a  financial 
statement  with  a  balance  sheet  but,  at 
the  same  time,  preserve  the  confidential 
details  of  a  private  institution’s 
operating  expenses. 

Response:  The  recommendation  was 
not  adopted.  A  disclosure  statement  is 
not  sufficient,  and  the  balance  sheets 
provide  necessary  verification  of 
information.  The  Commissioner  believes 
that  since  the  solvency  of  the  institution 
has  been  questioned,  the  suggested 
amendment  would  not  be  adequate  and 
would  leave  areas  for  abuse. 

Comment:  One  commenter  suggested 
that  §  168.15(d)  be  amended  to  provide 
an  exemption  for  unincorporated 
proprietary  schools  since,  according  to 
the  commenter,  it  is  impossible  to  have 
an  audit  certified  by  a  Certified  Public 
Accountant. 

Response:  The  suggestion  was  not 
adopted.  The  Commissioner  does  not 
believe  that  an  exemption  in  this 
instance  is  in  the  best  interests  of  proper 
administration  of  title  IV  student 
assistance  programs.  Furthermore,  an 
imincorporated  proprietary  school  can 
obtain  an  audit  certified  by  a  Certified 
Public  Accountant  althou^  the 
Commissioner  believes  that  the  cost 
factor  may  have  prompted  the 
commenter's  suggestion. 

Comme/it.’ Two  commenters 
recommended  that  when  a  change  of 
ownership  occurs,  a  financial  statement 
should  be  required  of  both  the  new 
owner  as  well  as  of  the  old  owner(s)  of  a 
school.  One  commenter  suggested  that 
the  new  financial  statement  is  the  most 
meaningful  evidence  of  the  school's 
future  financial  stability. 

Response:  The  recommendation  has 
been  adopted  and  incorporated  in  the 
final  regulations. 

Comment  One  commenter  misread 
the  requirement  of  §  168.15(d)  as 
meaning  ati  audited  financial  statement 
rather  than  a  latest  financial  statement 
or  an  audit.  Citing  the  requirement  as  an 
“unreasonable  amount  of  expense.”  the 
commenter  suggested  the  paragraph  be 
amended  to  include  only  the  submission 
of  the  latest  statement 

Response:  The  suggestion  has  not 
been  adopted.  The  Commissioner 
requires  a  latest  financial  statement  or 


an  audit  prepared  by  a  State  or  local 
audit  agency. 

In  the  August  10, 1978,  Notice  of 
Proposed  Rulemaking,  $  168.18 
contained  several  criteria  regarding  the 
financial  responsibility  and  capability  of 
institutions.  These  criteria — 
subparagraphs  168.18(a)  (4).  (5),  (6),  and 
(7)--have  been  moved  firom  §  168.18  and 
inserted  into  §  168.15,  Factors  of 
Financial  Responsiblity.  The  following 
comments  and  responses  will  refer  to 
these  criteria  by  using  the  paragraph 
and  subparagraph  notations  from  the 
NPRM  to  allow  the  reader  ready 
reference  to  the  NPRM. 

Comment  Three  commenters 
recommended  the  deletion  of 
§  188.18(a)(4)-(7).  One  conunenter  stated 
that  institutions  that  are  funded  by  the 
passing  of  bond  issues  for  building 
purposes  would  have  liabilities  far 
exceeding  their  assets  and  thus  not 
qualify  under  the  one-to-one  ratio.  This 
commenter  asked  either  for  the  deletion 
of  the  subparagraphs  entirely  or  for  an 
exemption  for  these  institutions.  A 
second  commenter  argued  that  the  one- 
to-one  ratio  is  arbitrary  and  suggested 
an  evaluation  of  the  institution  as  a 
whole  rather  than  relying  on  the 
institution's  ratio  of  current  assets  to 
current  liabilities. 

A  third  commenter  objected  to  the 
one-to-one  ratio  because  it  could  force 
many  institutions  to  restructure  their 
financial  affairs  and  these  incur 
unnecessary  costs  without  gaining 
additional  administrative  capability  or 
responsibility. 

Response:  The  minimum  of  a  one-to- 
one  ratio  of  cinrent  liabilities  to  current 
assets  has  been  retained  in  the  final 
regulation.  This  ratio  is  essential  to  the 
fiscal  responsibility  of  an  institution. 

The  Commissioner  believes  that  the 
commenter  misread  the  paragraph 
because  not  all  outstanding  bonds  are 
maintained  in  a  current  category.  Only 
that  portion  of  the  bonds  which  are  due 
and  payable  during  the  current  year 
would  be  listed  as  a  liability.  The 
Commissioner  is  not  forcing  institutions 
to  restructure  their  financial  affairs 
under  §  168.18(a)(4)(i)  because  the 
regulation  treats  the  three  major  fields 
of  accounting  techniques — accrual,  fund 
and  cash — and  an  institution  of  higher 
education  would  invariably  practice  one 
of  these  accounting  techniques. 

Comment  Several  commenters 
disagreed  with  the  use  of  deficit  net 
worth  as  a  criterion  indicating  improper 
administration  of  title  IV  funds.  One 
conunenter  recommended  ijts  deletion 
because  it  discriminates  against  new 
schools  that  may  wish  to  participate  in 
title  rV  programs.  Generally,  these 
schools  take  several  years  before  they 
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no  longer  sustain  a  deficit.  Therefore, 
this  commenter  argued,  under  the 
proposed  regulations,  a  new  school 
would  not  be  able  to  participate  in 
student  assistance  programs  and  would 
probably  be  forced  to  close  its  doors. 

Another  commenter  stated  that  a 
deficit  net  worth  may  not  reflect  an 
institution’s  current  operations.  This, 
she  suggested,  was  very  true  of  new  and 
developing  institutions.  Two 
commenters  objected  to  the  section  on 
the  basis  that  an  institution's  sustaining 
a  deficit  year  under  fund  accounting 
procedures,  does  not  necessarily  impair 
the  proper  administration  of  title  IV 
funds  and  can  give  a  very  misleading 
picture  of  the  fiscal  condition  of  the 
institution. 

One  commenter  argued  that  there  are 
three  alternatives  open  to  a  fund 
manager  of  a  non-profit  institution  in 
closing  the  annual  books: 

(1)  The  operating  fund  can  finish  the 
year  with  a  positive  balance.  But  if  such 
balances  are  substantial  or  sustained, 
the  non-profit  organization  risks  loss  of 
its  non-profit  status. 

(2)  The  organization  can  finish  the 
year  with  a  balanced  fund,  in  which 
income  and  expenditures  are  exactly 
equal.  While  this  second  standard 
reflects  an  ideal,  in  practice  it  is  almost 
impossible  to  achieve. 

(3)  The  third  alternative  would  be  a 
deficit  status  in  which  expenditures 
exceed  income.  Deficits  in  non-profit 
organizations  are  not  extraordinary.  In 
fact,  this  commenter  continued,  almost 
every  independent  college  and 
university  has  experienced  one  to  two 
years  of  deficit  fund  balances  during  the 
last  decade. 

The  amendment  this  commenter 
would  insert  is  as  follows:  For  an 
institution  utilizing  fund  accounting,  if 
the  unrestricted  current  or  operating 
fund  reflects  “sustained  material  deficits 
over  several  years’’  at  the  conclusion  of 
its  most  recent  fiscal  year. .  .  . 

Three  commenters  recommended  that 
many  factors  must  be  taken  into 
consideration  to  determine  whether  an 
institution  sustaining  a  deficit  net  worth 
has  the  ability  to  be  financially 
responsible  or  capable  of  administering 
the  title  IV  programs. 

Response:  The  Commissioner  realizes 
that  new  institutions  of  higher  education 
may  be  in  a  deficit  status  for  several 
years.  However,  the  Commissioner 
believes  that  it  is  fiscally  irresponsible 
for  an  institution  to  have  a  history  of 
deficit  net  worths,  and  therefore  will 
retain  the  definition  and  standards  of 
deficit  net  worth  as  a  criterion  of 
financial  responsibility.  Although  the 
commenter’s  amendment  was  not 
adopted  as  written,  its  intent  was 


incorporated  into  the  final  regulation 
which  requires  an  institution  to  submit 
to  the  Commissioner  additional 
documents  to  demonstrate  its  financial 
responsibility  in  spite  of  a  deficit  net 
worth  or  a  history  of  sustained  material 
deficits.  The  Commissioner  agrees  with 
the  commenter  that  many  factors  must 
be  taken  into  consideration  to  determine 
whether  an  institution  sustaining  a 
deficit  net  worth  has  the  ability  to  be 
financially  responsible  in  administering 
title  rv  programs. 

Comment:  Three  commenters 
requested  the  final  regulation  define 
what  “a  history  of  operating  losses" 
were  in  calendar  terms.  One  commenter 
asked  if  “a  history  of  operating  losses” 
would  be  interpreted  as  two  years,  or 
five  years. 

Response:  The  commenters’  request 
for  a  definition  of  “history  of  operating 
losses”  has  not  been  adopted.  The 
Commissioner  believes  that  to  define 
the  phrase  in  terms  of  a  specific  number 
of  years  would  engender  an  inflexible 
interpretation  that  is  not  in  the  best 
interest  of  proper  program 
administration.  The  phrase’s  meaning 
therefore  will  vary  depending  upon  the 
type  of  institution  and  the  situations 
which  caused  operating  losses  and  the 
Commissioner  will  take  into  account 
these  variations  in  determining  an 
institution’s  financial  responsibility. 

Comment:  One  commenter  stated  that 
church-related  schools  would  be 
unjustly  discriminated  against  by 
§  168.18(a).  The  section  would  cast  in  an 
unfavorable  light  the  financial 
responsibility  of  many  well-established, 
stable,  private  and  denominational 
schools  with  a  broad-based  public 
constituency.  The  operational  deficits 
and  substantial  institutional  student  aid 
programs  of  these  schools  are  financed 
by  broad  and  special  fund  raising  efforts 
and  general  campaigns  that,  this 
commenter  stated,  are  the  serious 
responsibility  of  their  trustees  and  the 
particular  constituency  or  faith 
community  that  these  schools  serve. 
Therefore,  this  commenter 
recommended  that  the  following  be 
added  to  §  168.18(a)(7):  An  accredited 
institution,  with  a  broad  constituency 
providing  continued  public  support, 
which  has  been  in  existence  for  five 
years  or  longer,  and  whose  financial 
condition  has  remained  stable  over 
these  years,  shall  be  deemed  financially 
responsible  and  administratively  sound, 
notwithstanding  subsections  (a)(4),  (5) 
and  (6)  above  and  any  other  provision  of 
this  section. 

Response:  The  request  for  a  specific 
exemption  for  church-related  schools 
has  not  been  adopted.  The 
Commissioner  does  not  believe  that 


these  schools  are  unduly  different  from 
other  institutions  which  utilize  broad- 
based  fund  raising  methods  to  balance 
earnings  and  expenditures.  However, 
the  final  regulations  do  allow  an 
institution  to  demonstrate  through 
additional  documents  that  it  is  indeed 
financially  responsible. 

Comment  Two  commenters  suggested 
that  the  final  sentence  of  the  section  be 
clarified  to  mean  that  the  date  of  the 
financial  statement’s  preparation  must 
be  within  12  months  of  the  date  of  the 
application. 

Response:  The  recommendation  has 
been  adopted.  The  final  regulations 
have  been  amended  to  clarify  the 
requirement. 

§  168.16  Standards  of  administrative 
capability. 

Comment  One  commenter 
recommended  the  first  paragraph  of 
§  168.16  be  amended  to  read  as  follows: 
“Prior  to  certification  of  an  institution” 
to  participate  in  a  title  FV  student 
assistance  program,  an  otherwise 
eligible  institution  must  “demonstrate” 
the  capability  to  adequately  administer 
those  programs. 

Response:  The  suggested  re-wording 
of  the  first  paragraph  has  not  been 
adopted.  The  Commissioner  believes 
tliat  the  present  wording  is  adequate. 

Comment  Several  commenters 
objected  to  the  term  “capable”  as  being 
vague.  Three  requested  that  the  final 
regulations  carry  a  definition  or  a  set  -of 
guidelines  as  to  what  is  considered  by 
the  Commissioner  to  be  a  “capable” 
individual.  One  commenter  argued  that 
the  determination  of  “capable”  on  a 
national  basis  was  a  very  complex 
issue.  Another  thought  that  determining 
“capability”  should  be  the  prerogative  of 
an  institution  and  not  that  of  the 
Commissioner.  Three  persons  saw  the 
term  to  mean  that  the  Commissioner  or 
his  delegates  would  be  able  to  interfere 
at  will  within  the  internal  administrative 
procedures  and  personnel  of  an 
institution. 

Seven  commenters  thought  that  the 
determination  of  what  is  a  “capable” 
individual  should  be  in  the  hands  of 
professional  organizations  such  as  the 
National  Association  of  Student 
Financial  Aid  Administrators  and  the 
National  Association  of  College  and 
University  Business  Officers.  One 
commenter  thought  that  each  of  these 
organizations  should  certify  college 
personnel  to  administer  the  title  IV 
programs. 

Eight  commenters  called  for  the 
deletion  of  the  term  unless  the 
Commissioner  issued  criteria  that 
allowed  "capability”  to  be  evaluated  in 
“measurable  terms.”  Two  commenters 
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agreed  that  it  is  the  Commissioner’s 
responsibility  to  define  “capability”  and 
requested  that  a  definition  be  included 
in  the  final  regulations.  One  of  these 
conunenters  suggested  that  the 
Commissioner,  in  establishing  a 
definition,  give  consideration  to  an 
individual’s  ability  to  handle  normal 
administrative  procedures  such  as 
timely  processing  of  student 
applications,  submission  of  the  various 
title  IV  program  reports,  and 
participation  in  professional 
organization  activities. 

Tvtm  conunenters  suggested  that  a 
program  review  would  indicate  whether 
the  institution  was  serviced  by 
“capable”  individuals  and  that  the 
judgment  should  rest  on  that  basis. 

Response:  The  Commissioner  does  not 
feel  it  is  necessary  to  define  the  terms 
“capable”  and  “capability^  in  the 
regulations.  The  generally  accepted 
definition  of  the  term  “capable” — ^having 
the  ability,  capacity,  or  power  to 
accomplish  something — is  sufficient  for 
the  Commissioner’s  purposes  in  these 
regulations.  To  attempt  a  definition  with 
specific,  concrete  criteria  would,  in  the 
Commissioner’s  view,  be  an  example  of 
overegulation. 

In  general,  the  capability  or 
incapability  of  an  individual  will  be 
demonstrated  by  the  manner  in  which 
that  person  administers  these  programs. 
The  “capability”  of  an  institution  of 
higher  education  is  deomonstrated  to 
the  Commissioner  through  program 
reviews  and  the  timeliness  of 
institutional  actions,  in  submission  of 
reports,  the  accuracy  of  such  reports, 
and  the  results  of  program  audits.  In 
particular  instances  of  measuring  the 
capability  of  an  institution  of  higher 
education  to  administer  title  IV 
programs  properly,  the  ultimate 
determination  must  rest  with  the 
Commissioner.  While  the  Commissioner 
believes  that  the  establishment  of 
professional  standards  or  credentials  for 
student  financial  aid  administrators  is 
an  excellent  idea,  the  Commissioner 
does  not  ha^e  the  authority  to  impose 
such  standards  in  general  or  to  require 
that  such  standards  be  adopted.  The 
Commissioner  believes  that  every 
institution  of  higher  education  wishes  to 
be  capable  amd  have  capable  personnel 
working  for  it  With  regard'  to  title  IV 
student  assistance  funds,  however,  the 
institution’s  prerogative  to  define  what 
is  capable  is  subsumed  under  the 
Commissioner’s  authority  to  protect 
Federal  funds  by  ensuring  proper  and 
prudent  administration  of  those  funds. 

Comment'  One  commenter  suggested 
that  the  Commissioner  amend 
§  168.16(a)  as  follows:  “Such  an 
individual  must  have  had  prior 


successful  experience  in  the 
administration  of  title  IV  programs. 
Lacking  that  experience,  foe  individual 
must  have  attended  a  comprehensive 
financial  aid  training  woricshop;  have 
successfully  passed  a  written  test  to 
measure  knowledge  of  Federal  program 
regulations,  good  business  practice,  and 
organizational  and  administrative  skills; 
and  have  received  a  certificate  as  a 
financial  aid  administrator  from  an 
organization  or  associatiou  qualified 
and  approved  by  the  Commissioner  to 
conduct  those  training  woii^shops.” 

Response:  The  Commissioner  does  not 
wish  to  define  a  capable  individual  in 
this  manner  therefore  foe  commenter’s, 
proposed  amendment  has  not  been 
adopted.  Although  foe  Commissioner 
strongly  endorses  training  woii^shops 
and  seminars  offered  by  relevant 
professional  organizations  as  one  of  foe 
better  approaches  to  foe  development  of 
capable  and  professional  individuals, 
the  Commissioner  will  not  delegate  to 
these  organizations  the  authority  to 
certify,  an  individual  capable  to 
administer  title  IV  financial  assistance 
programs. 

Comment:  Ten  conunenters 
questioned  foe  meaning  of  foe  term 
"adequate”  and  suggested  various 
methods  of  determining  what  an 
“adequate”  number  should  be.  One 
thought  it  was  impossible  for  the 
Commissioner  to  determine  because  of 
the  diversity  of  institutions  participating 
in  the  title  IV  programs  and  that  the 
determination  should  be  left  to  each 
institution.  Another  argued  that  no 
uniform  standard  formula  should  be 
developed  and  that  foe  institution 
should  be  given  latitude  in  the  matter, 
with  no  specific  numbers  stipulated. 

Several  commenters  thou^t  there 
should  be  a  ratio  between  foe  dollar 
amounts  an  institution  disburses  and  foe 
number  of  staff  persons  in  foe  financial 
aid  office.  However,  these  commenters 
suggested  that  rather  than  have  foe 
Commissioner  issue  an  “arbitrary  ratio” 
in  the  final  regulations,  a  set  of  flexible 
guidelines  should  be  included  in  foe 
regulations. 

Three  commenters  thought  that  an 
evaluation  of  what  "adequate” 
personnel  entails  should  be  determined 
by  program  review  and  audit  staff  on  an 
institution-by-institution  basis.  On  foe 
other  hand,  two  commenters  argued  that 
program  review  and  audits  staffs  can 
reach  arbitrary  and  unjustified 
conclusions  as  to  foe  adequacy  of 
financial  aid  staff.  These  commenters 
recommended  that  foe  Commissioner 
accept  foe  minimiiin  staffing  criteria  of 
professional  organizations  involved  with 
foe  training  of  financial  aid  and 
business  office  personnel 


Five  commenters  suggested  that  foe 
best  basis  for  determining  whether  an 
adequate  staff  exists  depends  on 
institutional  factors  such  as  past 
program  performance,  use  of  computer 
systems,  and  the  adequacy  of  foe 
business  office  accounting  system. 

Eight  commenters  suggested  that  foe 
Commissioner  establish  a  joint 
committee  of  foe  Office  of  Education, 
foe  College  Scholarship  Service,  foe 
National  Association  of  Student 
Financial  Aid  Administrators,  and  foe 
National  Association  of  College  and 
University  Business  Officers  to  develop 
acceptable  minimum  criteria.  Only  then, 
these  commenters  believed,  would  foe 
criteria  be  fair,  objective,  and  applicable 
on  a  nationwide  basis. 

Four  commenters  asked  for  a 
definition  of  “adequacy  of  staffing.”  On 
foe  other  hand,  three  commenters 
argued  that  it  is  an  institution’s 
responsibility  to  develop  adequate 
staffing  amd  that  foe  Commissioner 
should  not  attempt  to  further  define  foe 
term. 

Several  other  commenters  called  for 
foe  complete  deletion  of  foe  paragraph 
as  arbitrary,  beyond  the  authority  of  foe 
Commissioner  to  regulate,  and 
inherently  unworkable  and 
unenforceable. 

Response:  The  Commissioner  will  not 
specify  criteria  for  what  constitutes  an 
“adequate  number  of  qualified  persons.” 
What  may  be  viewed  an  adequate 
number  of  qualified  persons  at  one 
institution  may  be  completely 
insufficient  at  another.  The 
Commissioner  is  fully  cognizant  of  the 
variations  among  institutions.  The  use  of 
automated  data  processing  equipment  or 
a  centralized  award  and  disbursement 
system  will  vary  the  numbter  of 
individuals  required  at  an  institution  to 
ensure  proper  and.prudent 
administration  of  foe  student  assistance 
programs. 

TTierefore,  foe  Commissioner  wiH  not 
issue  guidelines  indicating  a  set  ratio 
between  foe  amounts  of  money 
disbursed  and  foe  number  of  persons  to 
be  involved.  However,  the 
Commissioner  endorses  the  efforts  at 
establishing  minimum  criteria  for  proper 
program  administration  taken  by 
various  professional  and  educational 
organizations. 

The  term  adequate — meaning  suitable 
or  fully  sufficient  for  a  specific 
requirement— does  not,  in  foe 
Commissioner’s  view,  need  further 
definition.  The  Commissioner  believes 
that  foe  term’s  meaning  is  self-evident 
as  it  relates  to  proper  and  prudent 
program  administration  at  an  institution. 
Although  foe  institution  may  operate  its 
programs  on  its  determination  of  what 
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constitutes  an  “adequate  number  of 
qualified  persons,”  the  Commissioner 
will  retain — ^for  title  IV  programs — the 
ultimate  determination  of  what 
constitutes  an  “adequate  number  of 
qualified  persons"  for  individual 
institutions  based  on  program  reviews 
and  audits. 

Comment:  Seven  commenters  asked 
for  clarification  of  the  division  of 
functions  of  awarding  and  disbursing 
title  IV  funds.  Two  commenters 
questioned  whether  the  regulations  call 
for  a  physical  separation  of  fimctions  or 
for  at  least  two  separate  individuals  to 
be  involved.  One  commenter  suggested 
that  the  Commissioner  indicate  in  the 
final  regulations  a  minimum  number  of 
persons  to  ensure  a  separation  of 
financial  aid  and  business  office 
functions.  This  commenter  also  called 
for  an  exemption  for  small  schools  that 
may  not  be  able  to  afford  the  cost  of  two 
individuals  on  a  full-time  basis  to 
comply  with  the  regulations.  Three 
commenters  perceived  the  division  of 
functions  requirement  as  burdensome 
because  they  thought  it  requires  an 
institution  to  hire  two  individuals  on  a 
full-time  basis. 

Response:  This  section  is  not  a  new 
requirement  but  has  been  in  the  campus- 
based  program  regulations  for  several 
years.  The  purpose  of  the  separation  is 
to  ensure  an  adequate  system  of  internal 
checks  and  balances  in  the  program 
administration  of  title  IV  funds. 

The  Commissioner  does  not  believe  it 
necessary  to  indicate  a  minimum 
number  of  persons  that  an  institution 
must  employ  in  order  to  meet  the 
separation  of  functions  requirement.  The 
fimctions  are  separate  so  long  as  the 
person(s)  authorizing  payment  of  title  IV 
funds  is  different  from  the  person(s) 
disbursing  those  funds,  provided  that 
tliis  is  done  in  a  way  consistent  with  the 
provisions  of  an  adequate  system  of 
internal  controls. 

The  Commissioner  will  not  exempt 
small  schools  from  the  requirement  of 
having  an  adequate  system  checks  and 
balances  in  its  internal  controls  which 
requires  a  division  of  the  functions  of 
awarding  and  disbursing  title  IV  funds. 

Contrary  to  the  commenters’ 
perception,  the  Commissioner  is  not 
requiring  that  an  institution  have  two 
individuals  employed  on  a  full-time 
basis  to  award  and  disburse  title  IV 
funds.  Many  smaller  institutions’  need 
for  efficiency  and  fiscal  stringency 
require  an  individual  to  perform  several 
functions,  and  this  fact  is  recognized  by 
the  Commissioner.  Therefore,  the 
awarding  and  disbursing  of  title  FV 
funds  need  not  be  the  sole  duties  of 
these  individuals. 


Comment:  Four  commenters 
recommended  that  the  Commissioner  set 
forth  minimum  guidelines  for 
satisfactory  progress.  One  commenter 
suggested  that  the  paragraph  be 
amended  to  make  reference  to  both 
quantitive  and  qualitive  standards  of 
student  performance.  Another 
commenter  requested  that  the 
Commissioner  define  the  term 
“reasonable”  in  the  context  of 
satisfactory  progress  or  leave  the 
authority  completely  in  the  hands  of 
each  institution.  A  third  commenter 
requested  that  the  Conunissioner  issue 
guidelines  in  the  regulations  regarding 
satisfactory  progress  so  that  they  could 
be  of  benefit  to  the  entire  college 
community. 

Response:  The  recommendation  that 
the  Commissioner  set  forth  minimum 
guidelines  for  satisfactory  progress  has 
not  been  adopted.  The  Commissioner 
does  not  believe  that  a  delineation  of 
specific  crtieria  for  a  definition  of 
satisfactory  progress  is  warranted  at 
this  time.  Each  institution  should 
establish  a  definition  of  satisfactory 
progress  that  reflects  its  immediate  and 
unique  characteristics  and  concerns. 

'The  Commissioner  will  not  make  any 
reference  to  qualitive  or  quantitive 
aspects  of  a  satisfactory  progress 
definition. 

Under  Section  168.12,  Audits,  Records, 
and  Examination  above,  the 
Commissioner,  in  response  to  a  related 
question,  has  discussed  what  the 
Commissioner  believes  is  a  reasonable 
method  for  developing  standards  of 
satisfactory  progress.  'The  Commissioner 
believes  that  the  discussion  of 
satisfactory  progress  in  reference  to  that 
previous  section  would,  if  given  wide 
campus  dissemination,  respond  to  the 
commenter’s  request  for  guidelines  that 
could  be  of  benefit  to  the  entire  college 
community. 

Comment:  One  commenter  stated  that 
if  a  community  college  disburses  Basic 
Grants  to  students  on  the  day  school 
opens,  it  is  virtually  impossible  to 
decide  on  that  student’s  satisfactory 
progress.  The  commenter  requested  that 
the  financial  aid  administrator  not  be 
"burdened”  with  an  additional 
requirement. 

Response:  The  Commissioner  does  not 
agree  with  the  commenter’s  statement 
that  a  determination  about  a  student’s 
satisfactory  academic  progress  is 
“burdensome”  and  a  “new 
requirement.”  Furthermore,  with  regard 
to  the  disbursement  of  Basic  Grant 
awards,  if  any  payment  is  made  to  a 
continuing  student  at  the  beginning  of  a 
payment  period,  the  institution,  through 
the  financial  aid  administrator,  must 
look  to  the  prior  enrollment  period  for 


evidence  of  satisfactory  academic 
progress  before  any  funds  are  disbursed. 
New  students  are,  of  course,  presumed 
to  be  making  satisfactory  academic 
progress  imtil  there  is  evidence  to  the 
contrary. 

Comment'  Five  commenters  argued 
that  the  Commissioner  should  not 
increase  the  administrative  burden  on 
the  financial  aid  office  by  requiring 
verification  of  student  information.  One 
commenter  stated  that  it  is  not 
appropriate  to  require  that  an 
institutional  official  validate  students  by 
tax  returns  for  all  title  IV  programs. 
Another  complained  about  the  amount 
of  time  involved  and  stated  that  the 
practice  would  be  tedious,  and  costly 
and  would  put  the  financial  aid 
administrator  in  the  position  of 
cotmselor  and  investigator. 

Three  commenters  stated  that  it  is  the 
responsibility  of  the  Office  of  Education 
and  the  Internal  Revenue  Service  to 
validate  all  student  aid  recipients  and 
that  the  financial  aid  administrator’s 
credibility  with  students  is  undermined 
if  the  verification  of  student  information 
is  attended  to  at  the  institution.  On  the 
other  hand,  four  commenters  agreed  that 
verification  of  student  information 
should  be  attended  to  on  campus  and 
requested  that  the  final  regulations  be 
specific  in  requiring  financial  aid 
administrators  to  verify  all  student- 
provided  information. 

Response:  'The  Commissioner 
considers  verification  a  necessary  and 
useful  tool  in  helping  to  ensure  that 
determinations  of  eligibility  for  title  IV 
student  assistance  are  made  in  an 
equitable  and  consistent  manner.  While 
an  institution  will  incur  additional 
responsibilities  due  to  this  requirement, 
the  Commissioner  does  not  believe  that 
it  would  be  advisable  to  either  postpone 
what  is  almost  universally  considered  to 
be  a  very  necessary  aspect  of  need- 
based  student  aid,  or  to  require 
verification  activities  fi‘om  only  a 
limited  number  of  institutions.  Further, 
to  allow  each  institution  to  use  its  own 
method  of  verifying  information,  either 
for  part  or  for  all  of  its  verification 
cases,  is  inconsistent  with  the 
fundamental  precepts  of  the  title  IV 
student  assistance  programs. 

While  the  Commissioner  agrees  that  it 
would  be  simpler  for  the  institutions  if 
all  necessary  documentation  were  to  be 
provided  prior  to  a  student  being 
declared  eligible  for  assistance,  the 
offsetting  delays  involved  with  the 
Office  of  Education  centrally  verifying 
all  student  applicants  would  cause  a 
severe  hardship  for  students.  The 
Commissioner  believes  that  the  impact 
in  time  lost  to  the  student  will  be 
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minimal  if  veriHcation  is  accomplished 
by  each  institution. 

The  speciHc  suggestion  of  requiring  an 
official  tax  form  with  each  student 
applicatioiLis  impractical  because  some 
recipients  for  title  IV  funds  come  from 
families  who  have  not  bled  Federal 
income  tax  returns  in  the  base  year. 

Thus  alternative  verification  measures 
would  have  to  be  adopted  in  any  case 
for  that  portion  of  the  applicant 
population.  The  Commissioner  believes 
that  while  veriHcation  is  necessary,  the 
student  should  be  inconvenienced  as 
little  as  possible.  The  Hnancial  aid 
administrator,  with  his  or  her  first-hand 
knowledge,  experience,  and  direct 
communication  with  the  student,  is  in 
the  best  position  to  expedite  the 
verification  process. 

The  Commissioner  does  not  believe 
that  a  financial  aid  administrator's 
“credibility”  with  students  is 
undermined  if  the  verification  of  student 
information  is  attended  to  at  the 
institution.  In  fact,  the  Commissioner  is 
of  the  opinion  that  a  financial  aid 
administrator’s  credibility  would  be 
enhanced  because  he  or  she  would  be 
perceived  by  students  as  being 
concerned  and  committed  to  an 
equitable  and  consistent  method  of 
distributing  title  FV  funds.  The  roles  of 
the  financial  aid  administrator  as  a 
student  counselor,  verifier  of 
information,  and  an  efficient  manager  of 
title  rV  funds  is  the  objective  that  the 
Commissioner  is  endorsing.  The 
Commissioner  believes  that  this 
objective  will  produce  a  financial  aid 
administrator  who  is  both 
compassionate  with  students  and 
prudent  as  a  program  administrator. 

Comment:  One  commenter  asked 
what  tj'pes  of  documents  are  needed  to 
prove  citizenship.  Another  asked  if  the 
financial  aid  administrator  can  refuse 
assistance  to  a  student  on  the  grounds  of 
insufficient  documentations  of 
citizenship  status. 

Response:  Each  title  IV  program’s 
regulations  set  forth  the  requirements 
regarding  evidence  of  citizenship  for 
students  to  be  eligible  for  funds.  'The 
specific  documents  that  may  be  required 
of  a  student  by  the  financial  aid 
administrator  are  discussed  in  the 
Student  Financial  Aid  handbook 
published  by  the  Bureau  of  Student 
Financial  Assistance  and  distributed 
annually  to  financial  aid  administrators 
at  eligible  institutions  of  higher 
education.  In  answer  to  the  other 
commenter’s  query,  unless  a  student  can 
satisfy  the  citizenship  or  residency 
requirement  to  the  satisfaction  of  the 
financial  aid  administrator,  the  student 
is  ineligible  to  receive  any  title  IV 
assistance. 


Comment:  One  commenter  requested 
that  the  final  regulations  detail  the 
procedures  that  should  be  used  if 
inconsistencies  are  found  in  a  student’s 
data  file. 

Response:  If  inconsistencies  are  foimd 
in  a  student’s  data  file,  it  is  the 
institution’s  responsibility  to  make  the 
necessary  adjustments  in  the  student’s 
title  rV  award  package.  For  the  Basic 
Grant  Program  specifically,  the 
Validation  Handbook  indicates  the 
procedures,  although  the  financial  aid 
administrator  may  wish  to  use  the 
identical  procedures  for  the  other  title 
IV  programs  to  provide  consistent 
treatment  for  all  students. 

Comment:  Two  commenters  requested 
clarification  of  adequate  financial  aid 
counseling.  One  asked  whether  audio¬ 
visual  aids  could  be  used  to  meet  the 
requirements  of  §  168.16(f).  Another 
commenter  recommended  that  the 
Commissioner  confine  his  review  to 
printed  materials  disseminated  by  the 
college  to  students  because  it  would  be 
impossible  to  review  one-on-one 
counseling  sessions. 

Response:  The  recommendation  has 
not  been  adopted.  The  Commissioner 
will  not  prescribe  a  format  for  adequate 
financial  aid  counseling.  The  use  of 
audio-visual  materials  can  be  effective 
in  yielding  greater  manpower  efficiency 
in  a  financial  aid  office.  However, 
audio-visual  equipment  cannot  be  used 
in  place  of  one-to-one  counseling 
between  the  student  and  the  financial 
aid  administrator  in  cases  in  which  that 
counseling  is  necessary.  The 
Commissioner  does  not  believe  it  is 
possible  for  an  institution  to  discharge 
its  duty  to  provide  adequate  financial 
aid  counseling  to  eligible  students  on  the 
basis  of  audio-visual  materials  alone. 

Comment:  One  commenter  strongly 
recommended  that  the  final  regulations 
be  revised  to  explicitly  require 
cooperation  of  all  parties  for  the  proper 
administration  of  financial  aid.  Failure 
to  do  so,  the  commenter  stated,  should 
result  in  timely  action  under  the 
Limitation,  Suspension  or  Termination 
Regulations  (168  Subpart  H). 

Response:  The  recommendation  has 
been  adopted  and  incorporated  in  the 
final  regulation.  The  Commissioner 
strongly  agrees  that  all  offices  within  an 
institution  of  higher  education  should 
cooperate  to  ensure  the  proper  and 
prudent  administration  of  title  IV  funds. 
This  is  not  a  new  requirement,  for  it  also 
appears  under  §  144.43  of  the  National 
Direct  Student  Loan  Program 
regulations. 

It  should  be  noted  that  the  president 
or  the  chief  executive  officer  of  an 
eligible  institution,  in  signing  the 
agreement  to  participate  in  title  IV 


programs,  has  officially  notified  the 
Commissioner  that  the  entire 
institution’s  personnel — from  the  chief 
executive  officer  through  the  various 
departments  involved  in  the  financial 
aid  admissions  and  record  keeping 
process — are  aware  of  the  regulations  ' 
and  will  fully  cooperate  with  each  other 
to  ensure  proper  program 
administration. 

Comment:  Two  commeqters 
recommended  that  the  final  regulations 
include  several  other  criteria  that  would 
be  used  to  evaluate  an  institution’s 
administrative  capability.  One  would  be 
a  systematic  evaluation  on  the  basis  of 
clarity  and  accuracy  of  the  financial  aid 
materials  published  by  the  institution. 
Another  criterion  suggested  was 
whether  an  institution  established  a 
financial  aid  committee  consisting  of 
administrators,  faculty  members,  and 
students. 

Response:  Although  the  Commissioner 
appreciates  the  intent  of  the 
commenters’  recommendations,  the 
suggested  amendments  have  not  been 
adopted.  A  list  of  the  specific  item  of 
financial  aid  materials  that  is  to  be 
published  by  the  institution  is  already 
required  by  the  Student  Consumer 
Information  Services  Regulations  (45 
CFR 178).  The  accuracy  of  the 
information  is  required  under  §  168.33(i) 
of  Subpart  C,  Misrepresentation.  The 
Commissioner  does  not  believe  further 
regulations  are  needed. 

The  creation  and  use  of  an 
institutional  financial  aid  committee 
composed  of  faculty,  administrators, 
and  students  can  be  of  great  value  at 
many  institutions.  However,  because  of 
the  wide  diversity  of  types  of 
institutions,  the  Commissioner  believes 
that  specifying  that  an  institution  have 
that  kind  of  committee  would  be  an 
example  of  over-regulation. 

§  168.17  Additional  factors  for 
evaluating  administrative  capability 
and  financial  responsibility. 

Comment:  Three  commenters 
questioned  the  relevancy  of  this  entire 
section  for  determining  program 
integrity.  One  commenter  stated  that 
default  rates  are  not  a  valid  indicator  of 
an  institution’s  administrative  capability 
but  a  result  of  Congressional  intent  to 
provide  loans  to  high-risk  students. 

Another  commenter  recommended  the 
deletion  of  this  entire  “reg  flag”  or 
“bench  mark”  section  contending  that  it 
bore  no  direct  connection  with  proper 
program  administration.  ’This 
commenter  further  wrote  that  program 
misadministration  can  occur  because  of 
incompetent  individuals  regardless  of 
the  solidity  of  the  institution.  A  third 
commenter  argued  that  all  of  these 
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factors  (in  §  168.17)  may  occur  and  not 
signify  program  mismanagement  or  lead 
to  mismanagement. 

Response:  The  Commissioner  believes 
that  §  168.17  is  relevant  in  determining 
title  rv  program  integrity  at  institutions 
of  higher  education.  The  factors 
enumerated  in  §  168.17  are  indications 
of  potential  administrative  incapability. 
These  factors  are  the  result  of  program 
experience. 

Although  these  standards  have  been 
developed  on  the  basis  of  program 
experience  primarily  with  problem 
schools,  the  Commissioner  feels  that 
any  institution  of  higher  education  that 
finds  itself  approaching  any  one  of  these 
“red  flags”  will  wish  to  reconsider  its 
coiu*se  of  action  and  attempt  to 
ameliorate  the  situation. 

The  Commissioner  does  not  agree 
with  the  commenters  that  default  rates 
at  institutions  are  not  an  indicator  of 
program  incompetence.  However, 
simply  because  an  institution  fits  into 
one  of  these  categories  does  not 
automatically  indicate  that  adverse 
action  will  be  taken  against  the 
institution.  The  default  rates  are  seen  as 
an  indication  that  there  may  be  an 
impairment  to  proper  administration. 

Although  the  Commissioner  realizes 
that  the  majority  of  students  obtaining 
student  loans  are  inexperienced  in 
installment  repayment  institutions 
should  also  realize  that  the  majority  of 
instituions  with  efficient  and  timely 
billing  and  collection  services  do  not 
have  high  default  rates. 

Comment-  Several  commenters 
objected  to  the  inclusion  of  the 
Guaranteed  Student  Loan  Program 
under  the  20  percent  default  rate 
benchmark  as  a  criterion  determining 
proper  administration  of  title  IV 
programs.  Six  argued  that  since  the 
institution  has  no  control  over  the 
Guaranteed  Student  Loan  Program,  it 
should  not  be  used  as  a  criterion  for 
administrative  capability. 

Four  commenters  suggested  that  the 
paragraph  (a)(1)  be  amended  as  follows: 
If  the  principal  amount  of  defaulted 
loans  made  to  students  at  an  institution 
which  is  a  lender  under  the  Guaranteed 
Student  Loan  or  the  National  Direct 
Student  Loan  Program.  .  .  . 

Two  of  these  commenters  thought  that 
this  amendment  would  accomplish  the 
original  intent  of  the  proposed 
regulations  by  using  a  default  rate  as  a 
benchmark,  while  at  the  same  time  not 
holding  institutions  that  are  not  lenders 
imder  the  Guaranteed  Student  Loan 
Program  responsible  for  default  rates 
under  that  program. 

Response:  The  commenter’s  suggested 
amendment  to  §  168.17(a)(1)  has  not 
been  adopted.  The  Commissioner 


believes  that  the  20  percent  default  rate 
of  students  at  an  institution  under  the 
Guaranteed  Student  Loan  Program  is  a 
useful  indicator  of  the  quality  of 
program  administration.  Even  though  a 
default  rate  of  20  percent  may  not 
necessarily  be  related  to  improper 
program  administration  by  ^e 
institution,  there  is  a  good  deal  of 
evidence  that  reveals  a  high  correlation 
between  default  rates  and  the 
educational  institution  students  attend. 
The  existence  of  a  high  default  rate  for 
students  attending  a  particular 
institution  may  well  be  symptomatic 
that  there  are  at  that  institution  other 
problems  that  adversely  affect  the  title 
IV  programs. 

Comment  There  was  considerable 
disagreement  over  the  default  rate 
figures  proposed  in  the  regulations. 
Several  commenters  argued  that  the  use 
of  a  benchmark  figure  will  obviate  the 
intent  of  Congress  in  creating  the  loan 
program  for  needy  (i.e.,  high-risk) 
students  by  forcing  institutions  to  look 
more  carefully  at  the  student  who 
wishes  to  contract  for  a  National  Direct 
Student  Loan.  Another  commenter 
suggested  that  if  the  benchmark  figure  of 
20  percent  were  retained,  some 
institutions  would  imdoubtedly  begin 
asking  for  credit  checks  on  prospective 
borrowers. 

Three  commenters  thought  the 
benchmark  figure  proposal  was  too  high 
and  should  be  lower  so  as  to  minimize 
the  improper  administration  and 
collection  of  loan  funds.  Several 
commenters  asked  for  a  justification  for 
the  use  of  the  20  percent  benchmark 
figme,  while  five  other  commenters 
thought  the  figure  was  arbitrary  and  too 
low.  Two  of  these  commenters  wrote 
that  they  expected  a  high  default  rate  at 
open-door  institutions  that  served  urban 
metropolitan  areas. 

Four  commenters  recommended  that 
whatever  figure  is  adopted  in  the  final 
regulations,  the  Commissioner  should 
take  into  account  an  institution’s 
analysis  as  to  the  reason  for  the  high 
default  rate.  One  commenter  suggested 
the  last  sentence  of  the  paragraph  (a)(1) 
be  amended  to  read:  ”...  payment  period; 
however  in  evaluating  administrative 
capability,  full  consideration  shall  be 
given  when  an  institution  has  achieved 
a  reduction  in  the  number  and  or 
percent  of  borrowers  in  default  over  a 
period  of  time." 

Response:  The  Commissioner  believes 
that  an  adequate  benchmark  figure  must 
be  uniformly  established  for  the 
National  Direct  Student  Loan  Program 
and  the  Guaranteed  Student  Loan 
Program.  Therefore,  the  Commissioner 
has  decided  to  remain  with  the  20 
percent  figure  for  default  rates.  This  rate 


has  been  applicable  to  the  Guaranteed 
Student  Loan  Program  since  1975,  and 
these  final  regulations  set  forth  a 
parallel  benchmark  figure  for  the 
National  Direct  Student  Loan  Program. 

The  Commissioner  feels  that  the 
benchmaric  figure  for  default  rates  is  one 
of  the  indicators  of  possible  inadequate 
instruction,  improper  administrative 
practices,  or  other  actions  on  the  paurt  of 
an  institution.  The  Commissioner  will,  of 
course,  allow  an  institution  every 
possibility  to  describe  and  justify  the 
reasons  for  its  high  loan  default  rate. 

The  Commissioner  believes  that  it  is 
inappropriate  to  introduce  credit  checks 
on  potential  borrowers.  Many  factors, 
the  Commissioner  feels,  keep  a  default 
rate  low,  and  these  factors  have  little 
relationship  to  the  credit  worthiness  of  a 
student.  Rather,  these  factors  are 
directly  related  to  an  institution’s 
practices  of  due  diligence  in  billing  and 
collections.  Furthermore,  in  determining 
a  student’s  eligibility  to  receive  a 
National  Direct  Student  Loan,  the 
institutional  financial  aid  officer  is 
obligated  to  consider  the  student’s 
willingness  to  repay  the  loan  prior  to 
awarding  assistance. 

Comment  A  majority  of  commenters 
disagreed  with  the  withdrawal  figmes 
proposed  in  the  regulations.  Several 
commenters  stated  that  the  withdrawal 
rate  has  absolutely  no  relevance  to  the 
proper  administration  of  title  IV  funds. 
Citing  the  fact  that  students  withdraw 
for  a  myriad  of  reasons,  10  commenters 
asked  for  the  deletion  of  these  sections. 
Twelve  commenters  fix>m  public  and 
other  non-profit  communify  colleges 
argued  that  if  a  withdrawal  figure  were 
to  be  retained  in  the  final  regulations,  an 
exemption  should  be  included  for  the 
community  college  sector  because  of  the 
high  student  turn-over  rate. 

One  commenter  stated  that  over  the 
■  course  of  an  academic  year,  the  student 
body  at  her  institution  changed  by  more 
than  65  percent,  and  she  argued  that, 
given  the  purpose  of  a  community 
college,  tlfis  was  an  acceptable  figure. 
Another  commenter,  quoting  a 
withdrawal  rate  at  his  institution  of  50 
percent,  stated  that  this  section  placed 
an  unfair  and  curbitrary  condition  on 
community  colleges.  He  recommended 
that  the  section  should  be  amended  to 
indicate  that  a  withdrawal  rate  of  33 
percent  of  those  “students  in  receipt  of 
title  rv  funds"  during  an  academic  year 
is  a  more  applicable  and  relevant 
standard. 

Three  commenters  requested  that,  if  a 
withdrawal  rate  were  retained,  various 
institutional  factors  should  be  taken  into 
consideration  by  the  Commissioner. 

Four  commenters,  however,  argued  that 
the  33  percent  withdrawal  figure  was 
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much  too  high  and  that  a  limitation, 
suspension,  or  termination  action  should 
begin  at  a  lower  rate.  One  of  Uiese 
commenters  suggested  a  rate  of  20 
percent 

Response:  The  Commissioner  feels 
that  the  benchmailc  withdrawal  rate 
figure  is  one  of  the  indicators  of  possible 
inadequate  instruction,  improper 
administrative  practices,  or  other 
actions  on  the  part  of  an  institution.  The 
Commissioner  will,  of  course,  allow  an 
institution  every  possibility  to  describe 
and  justify  the  reasons  for  its  high 
with^wal  rate.  Since  there  is 
disa^ement  over  what  the  exact 
withdrawal  rate  figure  should  be,  and 
since  the  Commissioner  believes  that  an 
adequate  benchmark  figure  must  be 
established,  the  33  percent  withdrawal 
rate  is  not  changed  in  the  final 
regulations. 

An  exemption  for  any  type  of 
institution  would  not,  in  the 
Commissioner's  view,  be  equitable  or 
consistent  with  proper  administration  of 
the  title  IV  programs.  It  should  be  noted 
that  the  33  percent  withdrawal  rate 
figure  is  more  lenient  than  the  20  percent 
withdrawal  rate  benchmaric  in  the 
current  Guaranteed  Student  Loan 
Pro^am  regulations. 

Ine  Commissioner  doqs  not  believe 
that  the  33  percent  withdrawal  rate 
benchmark  should  be  confined  to  those 
students  who  receive  title  IV  funds.  To 
do  so  would  discriminate  against 
institutions  that  enroll  high  percentages 
of  aid  recipients,  as  well  as  against 
publicly  supported  schools,  that  by  law, 
have  open  admission  policies. 

As  is  the  case  with  the  default  rate, 
the  Commissioner  feels  that  a  high 
virithdrawal  rate  may  be  symptomatic  of 
other  problems  in  the  administration  of 
the  title  IV  programs  by  an  institution. 

Comment:  One  commenter  asked  for  a 
definition  of  "common  adademic  year" 
as  used  in  §  168.17. 

Response:  The  Commissioner  does  not 
believe  that  a  definition  of  “common 
academic  year”  is  necessary  in  these 
regulations.  An  academic  year  is 
defined  in  the  various  title  IV  program 
regulations  as  the  equivalent  of  “two 
semesters,  two  trimesters,' or  three 
quarter  terms.” 

Comment:  Twenty-seven  commenters 
disagreed  with  the  proposed  regulations 
limiting  the  number  of  Guaranteed 
Student  Loan  recipients  at  an  institution 
to  no  more  than  50  percent  of  the 
student  body  at  the  beginning  of  an 
academic  year.  Fifteen  commenters 
asked  how  the  institution  was  to  have 
knowledge  of  a  student’s  receipt  of  a 
Guaranteed  Student  Loan  prior  to  the 
beginning  of  an  academic  year.  Six 
commenters  argued  that  if  the  student  is 


enrolled  on  at  least  a  half-time  basis 
and  will  be  using  the  money  to  meet 
educational  costs,  the  institution  has  no 
right  to  withhold  certification  on  a 
Guaranteed  Student  Loan  application, 
therefore  it  is  unrealistic  to  expect  the 
institution  to  control  the  number  of 
students  who  receive  assistance  under 
this  program. 

Four  commenters  believed  that  it 
would  be  unreasonable  to  ask  those 
Guaranteed  Student  Loan  recipients 
over  the  50  percent  figure  to  withdraw 
from  school  merely  on  that  basis.  Ten 
commenters  fix)m  medical  and  graduate 
professional  institutions  strongly  argued 
that  the  rule  does  not  have  relevance  to 
the  administrative  capacity  of  an 
institution.  Three  of  these  commenters 
cited  the  fact  that  at  their  institutions 
almost  90  peipent  of  the  students  obtain 
a  Guaranteed  Student  Loan  each  year  to 
help  meet  the  educational  costs  of 
becoming  a  doctor.  One  of  these 
commenters  asked  if  these  regiilations 
would  also  apply  to  Health  Education 
Assistance  Loan  Program  recipients. 
Another  commenter  asked  what 
procedure  the  Commissioner  would 
recommend  for  the  institution  to  use  in. 
excluding  the  student  who  falls  in  the 
post  50  percent  category.  A  third 
commenter  questioned  the  legality  of 
denying  a  student  admittance  simply  on 
the  basis  that  the  institution  has  filled 
its  quota  of  Guaranteed  Student  Loan 
recipients  and  wondered  if  this  denial  of 
admittance  would  lead  to  civil  rights 
suits. 

Response:  With  the  passage  of  the 
Middle  Income  Student  Assistance  Act 
giving  every  student  the  opportunity  of 
receiving  a  subsidized  Guaranteed 
Student  Loan,  the  Commissioner  has 
decided  to  drop  the  provision. 

§  168.21  Distribution  formula  for 
refunds  and  repayments  of  cash 
disbursements  made  directly  to  the 
student. 

Comment-  Twenty-eight  commenters 
objected  to  this  section  and  urged  its 
deletion  from  the  final  regulations. 
Twenty  of  these  commenters  cited  the 
Education  Amendments  of  1976  as 
prohibiting  the  Commissioner  fiom 
regulating  institutional  policies  on  fees 
and  refunds.  Ten  commenters  stated 
that  the  Congress  decided  that  the 
Commissioner  could  not  regulate  in  the 
area  of  refunds  because  this  would  be 
an  intrusion  into  internal  policies  of 
institutions.  Five  commenters  referred  to 
Section  432  of  the  General  Education 
Provisions  of  the  Higher  Education  Act 
of  1965  as  amended  which  prohibits  any 
Federal  official  firom  exercising  “any 
direction,  supervision,  or  control  over 
the  curriculum,  program  of  instruction. 


administration,  or  personnel  of  any 
educational  institution.’* 

Seven  commenters  expressed 
objection  on  the  basis  that  “this  is  the 
first  step’’  for  the  Commissioner  to 
define  “a  fair  and  equitable  refund 
policy"  which,  these  commenters 
asserted,  “was  clearly  beyond  the  intent 
of  the  Congress."  Eight  commenters 
objected  to  the  section  because  they 
believed  that  in  the  future  the 
Commissioner  will  determine  when  a 
student  is  due  a  refund  through  a 
definition  of  “fair  and  equitable  refund 
policy.” 

Response:  The  recommendations  of 
the  commenters  were  not  adopted.  This 
section  does  not  deal  with  the  issue  of  a 
fair  and  equitable  refund  policy.  It  does 
deal  with  a  situation  where  an 
institution,  under  its  own  refund  policy, 
has  decided  to  refund  money  to  a 
student  and  a  part  of  the  student’s 
educational  costs  were  met  with  title  IV 
funds.  This  section  provides  a  simple 
formula  for  alloting  a  portion  of  that 
refund  to  the  title  IV  programs. 

A  distribution  formula  for  refunds  is 
not  a  new  requirement  The  Basic  Grant 
and  Guaranteed  Student  Loan  Programs 
regulations  have  included  a  distribution 
formula  for  several  years.  Although  the 
distribution  fraction  incorporated  in 
these  final  regulations  is  different  fi^m 
the  formulas  in  these  programs,  the 
Commissioner  believes  that  the 
distribution  fraction  in  the  final 
regulations  is  not  only  simpler  to 
administer  but  also  encompasses  all  title 
IV  funds:  thus  the  administrative  burden 
is  lessened. 

Comment-  Fourteen  commenters 
objected  to  the  distribution  formulas 
because  of  the  lack  of  flexibility.  Three 
commenters  suggested  that  common 
sense  and  prudent  judgment  on  the  part 
of  the  financial  aid  administrator  is  the 
best  guide  ip  the  distribution  process. 
Four  commenters  requested  that  the 
institution  be  allowed  flexibility  in  the 
refund  distribution  process  to 
accommodate  the  individual 
circumstances  of  a  student  and  not 
merely  make  the  student  subject  to  the 
inflexible  formulas  of  refund  distribution 
proposed  by  the  Office  of  Education. 

Eight  commenters  stated  if  a 
distribution  policy  was  to  be  adopted  at 
aU,  it  must  be  a  uniform  set  of  guidelines 
and  not  a  series  of  formulas  and  must  be 
as  simple  as  possible  to  administer. 

One  commenter  suggested  the 
following  amendment  be  used  in  place 
of  the  formulas  because  it  would 
preserve  the  Commissioner’s  authority 
while  at  the  same  time  allowing 
sufficient  flexibility  to  institutions:  “The 
insitution  shall  establish  and  publicize 
its  refund  policy  and  shall  establish  a 
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reasonable  policy  for  effecting 
repayments  of  grant  and  loan  funds 
disbursed  directly  to  the  student.  The 
application  of  this  policy  shall  take  into 
consideration  the  length  of  time  a 
student  was  enrolled,  the  cost  of 
attendance  incurred  to  the  date  of 
withdrawal,  and  the  reason(8]  for 
withdrawal.” 

Ten  commenters  suggested  that  the 
distribution  formulas  be  revised  to 
mandate  that  any  refunds  should  go  first 
to  reduce  any  loans  the  student  may 
have  obtained.  Three  commenters 
indicated  that  this  priority  would  help 
keep  default  rates  at  a  lower  level 
because,  they  stated,  the  student  who 
drops  out  is  the  most  likely  to  default  on 
a  loan.  Another  commenter  stated  that 
under  no  circumstances  should  a 
student  receive  any  cash  refunds  until 
loan  and  grant  funds  disbursed  for  that 
student’s  cost  of  attendance  were  fully 
repaid. 

Response:  The  objections  of  the 
commenters  about  the  complex 
distribution  formulas  have  been  taken 
into  consideration  by  the  Commissioner 
in  the  final  regulations.  The  distribution 
fraction  incorporated  in  the  final 
regulations  is  clear,  simple  and  concise. 

Under  this  fraction,  the  total  amount 
of  title  rv  assistance  (minus  work 
earnings)  is  divided  by  the  total  amount 
of  aid  (minus  work  earnings).  This 
fraction  is  applied  to  an  institutional 
refund  and  the  resulting  amount  is  to  be 
returned  to  the  title  IV  program(s). 

This  total  amount  would  not 
however,  be  distributed  proportionately 
among  the  various  aid  programs.  Rather, 
the  institution  must  develop  and  apply 
on  a  consistent  basis,  written  policies  to 
determine  which  title  IV  program(s)  will 
receive  the  Federal  portion  of  the  refund 
amount 

The  Commissioner  believes  that  the 
professional  judgment  of  the  financial 
aid  administrator  should  be  used  in  the 
development  of  these  written  policies. 
The  financial  aid  administrator  may 
take  into  account  the  factors  concerning 
the  institution's  student  body,  the  types 
of  aid  available  to  the  students  or  o^er 
reasonable  factors  in  determining  the 
policy  guidelines  which  are  to  be  used  in 
determining  which  title  IV  programs  will 
receive  the  Federal  portion  of  the  refund 
amount 

For  example,  a  financial  aid 
administrator  may  wish  to  establish  a 
policy  under  which  the  Federal  portion 
of  the  refund  amount  will  be  returned 
first  to  the  title  IV  program  which  was 
the  largest  component  of  title  IV  aid  to 
that  student  It  should  be  noted, 
however,  that  the  amount  returned  to 
any  one  program  may  not  exceed  the 
amount  ^e  student  received  from  that 


program.  If  the  amount  to  be  returned 
exceeded  the  amount  awarded  fr'om  that 
program,  the  remainder  of  the  Federal 
portion  of  the  refund  would  then  be 
returned  to  a  second  title  IV  program 
from  which  the  student  had  received 
aid,  and  if  necessary  to  a  third. 

l^e  Commissioner  believes  that  this 
formula  has  a  simplicity  and  clarity  that 
can  be  easily  understood  and 
administered  by  institutions. 

The  commenters’  suggested 
amendment  which  would  completely 
delegate  the  Commissioner’s  authority, 
has  not  been  adopted.  The 
Commissioner  will  not  delegate  the 
authority  to  establish  a  distribution 
fr-action  for  refunds  of  title  IV  aid  funds. 

The  commenters’  suggestion  that  the 
Commissioner  amend  the  regulations  to 
mandate  that  any  refund  amounts 
should  go  first  to  reduce  any  loan 
amounts  has  not  been  adopted.  The 
Commissioner  believes  that,  given  the 
distribution  formula  a  dopted  in  the  final 
regulations,  the  commenters’ 
recommendation  would  result  in  an 
inflexible  requirement  on  institutions  in 
the  development  of  their  policy  to 
determine  which  title  IV  aid  fund  would 
receive  the  Federal  portion  of  the 
refund. 

The  Commissioner  agrees  with  the 
commenter’s  statement  that  a  student 
should  not  receive  any  cash  refunds 
until  the  title  IV  program  amounts  which 
were  disbursed  for  that  student’s  cost  of 
education  were  fully  repaid. 

Comment  Twenty-ei^t  commenters 
stated  that  any  distribution  formula 
should  not  take  into  accoimt  a  student’s 
family  contribution  which  these 
commenters  thought  should  be  used  first 
in  meeting  the  cost  of  education.  Twelve 
commenters  pointed  to  the  underlying 
basis  of  all  title  IV  assistance  which 
assumes  that  the  primary  responsibility 
for  meeting  the  co^t  of  education  is  to  be 
borne  by  the  student  and  the  student’s 
family.  Therefore,  these  conunenters 
argued,  the  use  of  the  family 
contribution  first  in  computing  a 
student’s  refund,  would  allow  the  return 
and  distribution  of  title  IV  program 
funds  to  other  needy  students. 

Response:  The  recommendation  of  the 
commenters  has  been  adopted  and 
incorporated  in  the  final  regulations. 

The  distribution  formula  adopted  by  the 
Commissioner  excludes  from 
consideration  the  student’s  expected 
family  contribution. 

Comment  Two  commenters  requested 
that  before  any  cash  refund  is  made  to 
the  student  or  tb  the  family,  the 
institution  be  allowed  to  reimburse  any 
State  or  institutional  funds  the  student 
may  have  received  in  addition  to  title  IV 
programs. 


Response:  The  distribution  formula 
establishes  only  the  portion  of  the 
refund  to  be  returned  to  the  title  IV  grant 
and/or  loan  programs.  The  institution 
may  distribute  the  remainder  of  the 
refund  among  other  sources  from  which 
the  student  received  aid  in  whatever 
manner  it  considers  appropriate.  The 
Commissioner  is  only  regulating  the 
distribution  of  refunds  due  to  title  IV 
program(s)  not  aid  from  the  State  or 
institutional  sources. 

Comment  Three  commenters 
requested  that  the  regulations  be 
amended  to  include  a  requirement  that 
the  registrar’s  office  notify  the  financial 
aid  office  of  student  withdrawals.  One 
commenter  further  suggested  the 
regulations  be  amended  to  require  that, 
prior  to  the  disbursement  of  any  refunds 
to  a  student,  the  business  office  notify 
the  financial  aid  officer  that  a  student 
was  due  a  cash  refund. 

Response:  Hie  recommendations  have 
not  been  adopted.  Hie  Commissioner 
believes  that  to  regulate  in  the  manner 
requested  by  the  commenters  would  be 
an  interference  in  the  internal  affairs  of 
an  institution. 

The  institution  as  a  whole  is 
responsible  under  the  agreement  to 
participate  in  title  IV  programs  for  the 
integration  and  cooperation  of  its 
internal  components. 

Comment  One  commenter  asked  for  a 
clarification  of  S  16&21(a)(2), 
specifically  questioning  whether  ’’minus 
work  earnings”  was  to  include  any  part* 
time  employment  in  addition  to  college 
work-study. 

Response:  The  term  “minus  work 
earnings”  is  intended  to  include  not  only 
college  woric-study  but  also  any  part- 
time  employment  the  student  may  have 
engaged  in  while  in  attendance  at  the 
institution. 

Comment  Twenty  commenters 
objected  to  the  inclusion  of  the 
Guaranteed  Student  Loan  in  the 
distribution  formula.  Three  commenters 
recommended  the  deletion  of  any 
reference  to  the  Guaranteed  Student 
Loan  because  the  “school  is  a  passive 
partner  in  the  relationship  between  the 
student  and  the  lender.”  Four 
commenters  asked  how  the  institution 
can  force  a  student  to  return  excess 
Guaranteed  Loan  funds  when  “the 
school  has  never  seen,  nor  may  not  have 
any  knowledge  of  the  fact  that  the 
student  obtained  a  Guaranteed  Student 
Loan.”  Six  commenters  requested  that 
the  Guaranteed  Loan  be  ddeted  from 
the  distribution  formula  on  the  basis 
that  banks  do  not  notify  institutions 
promptly  when  a  student  obtains  a  loan, 
and  therefore  the  student  may  have 
already  withdrawn  and  obtained  a 
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refund  by  the  time  the  notification  firom 
the  bank  has  been  received. 

Ten  commenters  favored  the  inclusion 
of  a  Guaranteed  Student  Loan  in  the 
distribution  formula  for  only  those 
institutions  which  are  lenders.  Two  of 
these  commenters  suggested  that  non¬ 
lender  institutions  be  required  merely  to 
notify  the  lender  (if  the  institution  is 
aware  the  student  obtained  a 
Guarmiteed  Student  Loan)  when  a 
student  withdraws. 

Response:  The  Commissioner 
considers  it  essential  to  include  the 
Guaranteed  Student  Loan  Program  in 
the  refund  distribution  formula  because 
it  is  a  major  title  IV  student  assistance 
program  which  has  guaranteed  $2.25 
billion  in  loan  assistance  in  1978-79. 

In  providing  this  loan  assistance,  the 
institution  is  not  a  “passive  partner” 
because  it  plays  a  critical  role  not  only 
in  determining  student  eligibility,  but 
also  when  meeting  its  statutory 
responsibility  of  notifying  the  lender  of 
the  student's  enrollment  status  and 
address. 

Regulations  are  being  published 
which  will  establish  a  method  by  which 
lenders  will  provide  institutions  with  ' 
necessary  information  in  order  that  the 
institutions  can  meet  this  statutory 
requirement.  Furthermore,  experience  > 
shows  that  default  and  program  abuse  is 
most  likely  to  occur  in  the  case  of  an 
unscheduled  interruption  of  a  student's 
educational  program,  which  is  combined 
with  a  substantial  loan  indebtedness. 

To  the  extent  that  the  refund  reduces 
the  principal  amount  of  the  loan,  it 
contributes  to  the  probability  that  the 
student  will  not  default  and  will  remain 
eligible  for  future  title  IV  assistance. 

Comment  Five  commenters  requested 
that  the  final  regulations  include,  as  a 
guideline,  a  listing  of  the  components  of 
the  cost  of  education  for  the  purposes  of 
calculating  whether  a  student  owes  a 
refund.  Two  of  these  commenters  stated 
that  the  discussion  should  involve  both 
direct  and  indirect  educational  cost 
components. 

Response:  The  recommendations  have 
not  been  adopted.  The  Commissioner 
does  not  believe  that  the  regulations 
should  include  an  all  inclusive  list  of 
educational  cost  components. 
Reasonableness  and  common  sense 
should  indicate  the  components  of  the 
cost  of  education  for  each  institution. 
The  professional  judgment  of  the 
financial  aid  administrator  enters  into 
the  development  of  a  student's  cost  of 
education. 

Comment  One  commenter  suggested 
that  the  Commissioner  amend  the 
regulations  to  include  a  mid-semester 
cut-off  date  for  mandatory  refund 
distribution  computations. 


Response:  The  recommendation  was 
not  adopted.  The  Commissioner  cannot 
mandate  a  cut-off  regarding  an 
institution's  refimd  period.  The  period  in 
which  refunds  are  made  to  students  is 
determined  by  each  individual 
institution.  The  use  of  the  distribution 
formula  is  determined  by  the 
institution's  decision  that  a  student  who 
is  withdrawing  is  due  a  refund  on 
institutional  charges. 

Where  cash  disbursements  have  been 
made,  the  institution  must  still  decide  if 
the  disbursements  are  more  or  less  than 
the  educational  costs  incurred  by  the 
student  at  the  time  of  withdrawal  The 
Commissioner  does  not  have'the 
authority  to  establish  a  date  beyond 
which  an  institution  will  not  be  forced  to 
calculate  a  refund:  the  period  of  time  a 
refund  policy  is  in  effect  is  a  matter  of 
institutional  determination. 

Comment  One  commenter  stated  that 
in  the  event  the  student  is  past  the 
refund  period  and  the  institution 
determines  that  the  part  of  the  funds 
disbursed  for  non-institutional  costs 
constituted  an  overaward,  the 
institution's  only  recourse  is  to  bill  the 
student  and  attempt  to  collect  This 
commenter  believed  that  holding  the 
institution  responsible  for  these  funds  in 
the  event  the  student  caimot  or  will  not 
pay  is  an  excessive  burden  to  place  on 
the  institution.  While  another 
commenter  believed  that  a  ban  placed 
on  the  student's  re-enrollment  and  a 
hold  on  release  of  official  transcripts  of 
students  who  are  unwilling  to  repay  the 
billed  amounts,  should  release  the 
institution  from  further  liability. 

Response:  When  cash  disbursements 
are  made  for  non-institutional  costs,  the 
institution  has  the  responsibility  of 
determining  if  any  po^on  of  the 
disbursement  exceeds  the  educationally 
related  non-institutional  costs  the 
student  has  incurred.  If  an  institution 
calculates  that  a  student  has  been 
overawarded  through  cash  disbursement 
due  to  withdrawal,  the  institution  is  not 
liable  beyond  notifying  and  billing  the 
student  for  the  amount  of  the 
overaward. 

If  the  student  does  not  reimburse  the 
title  IV  programs  for  the  amount 
overawarded,  that  student  would  be 
ineligible  to  receive  additional  title  IV 
assistance  at  that  institution.  The 
student  would  be  eligible  for  further  title 
IV  assistance  only  after  the  student  has 
repaid  the  amoimt  of  the  overaward. 

The  Commissioner  believes,  as 
discussed  §  168.13  Financial  Aid  ' 
Transcript,  that  an  institution  may 
withhold  a  financial  aid  transcript  if  the 
student  owes  a  repayment  on  a  title  IV 
grant,  or  is  in  default  on  a  title  IV  loan. 

If  the  institution  also  wishes  to  withhold 


academic  transcripts  on  that  student, 
the  Commissioner  believes  that  it  is  an 
institution's  prerogative  to  do  so. 

Comment  One  commenter  asked  for 
an  exemption  from  the  distribution 
formula  for  those  institutions  operating 
within  States  which  have  refund  policies 
mandated  by  State  regulation.  This 
commenter  stated  that  imless  the 
Commissioner  allows  an  exemption,  the 
distribution  formula  would  place  the 
institution  in  the  position  of  defiance  of 
State  law.  This  commenter  suggested  an 
amendment  to  §  168.17(a)(1)  which 
would".  .  .  imless  Sta  to  law  provides 
for  a  different  refund  policy." 

Response:  The  recommendation  has 
not  been  adopted.  The  Commissioner  is 
not  regulating  a  refund  policy  for  an 
institution,  but  a  distribution  formula  for 
title  rV  student  aid  funds.  Hie  ^ 
distribution  formula  involves  the  return 
of  Federal  funds  only,  and  if  a  particular 
State  maintains  a  refund  policy,  the 
institution  may  have  to  use  two  different 
formulas  if  both  Federal  and  State  funds 
are  involved  in  financing  a  student's 
cost  of  education. 

The  Commissioner  does  not  agree 
with  the  commenter  that  the  title  IV 
distribution  formula  will  place  an 
institution  in  defiance  of  State 
regulation  because  Federal  law 
supercedes  State  law  where  Federal 
funds  are  concerned. 

Comment  One  commenter  asked  that 
the  Commissioner  exempt  institutions 
which  participate  in  the  Basic  Grant 
Program  under  the  Alternate 
Disbursement  System  from  the 
attribution  formula.  Under  that  system 
of  disbursement,  this  commenter  stated, 
the  institution  has  no  alternative  but  to 
make  any  needed  refunds  to  the  student, 
and  not  to  the  Commissioner. 

Response:  The  recommendation  has 
not  been  adopted.  The  Commissioner 
realizes  that  the  institution  would,  in  the 
instance  of  a  refund,  return  the  Basic 
.Grant  funds  to  the  student  Under  the 
Basic  Grant  regulations  $  190.95,  an 
Alternate  Disbursement  System 
institution  must  promptly  notify  the 
Commissioner  if  a  student  withdraws 
before  completing  half  of  a  payment 
period.  The  Office  of  Education  would 
then  consider  the  Basic  Grant  funds 
returned  to  the  student  as  constituting 
an  overaward  and  contact  the  student 
for  repayment  of  the  overaward  amount 

Comment  Three  commenters  wished 
the  final  regulation  to  include  a  $100 
deductable  clause  under  which  no 
refund  collections  or  attributions  would 
have  to  be  made.  The  suggested  wording 
of  one  commenter  was:  “Any  recovery 
of  $100  or  less  be  left  to  the  discretion  of 
the  financial  aid  officer.”  The  cost  of 
paperwork,  one  commenter  stated,  in 
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order  to  distribute  proportionately 
among  the  programs  so  small  an  amount 
would  be  prohibitive. 

Response:  The  recommendation  has 
not  been  adopted.  With  the  simplified 
distribution  formula  and  the  institutional 
flexibility  to  determine  which  title  IV 
program[s)  will  receive  the  Federal 
refund  amount,  the  Commissioner 
believes  that  no  amount  of  “deductible" 
is  necessary  or  administratively 
defensible. 

Suhpart  C — Misrepresentation 
§  168.31  Scope  and  purpose. 

Comment:  Six  commenters  objected  to 
the  entire  subpart  as  endowing  the 
Commissioner  with  authority  beyond 
the  intent  of  the  Congress.  One 
commenter  suggested  that  the 
Commissioner  should  direct  the  Office 
of  Education’s  efforts  to  combat 
misrepresentation  through  the 
regulatory  bodies  that  accredit 
institutions  rather  than  through  the 
issuing  of  regulations.  Another 
commenter  stated  that  the 
Commissioner'is  entering  areas  that 
until  now  have  been  reserved  for 
accrediting  and  state  approving 
agencies.  This  commenter  suggested  that 
the  Commissioner  should  help 
strengthen  the  accrediting  bodies.  That, 
the  commenter  said,  would  affect  the 
entire  postsecondary  community  and 
not  just  eligible  institutions  of  higher 
education  and  would  improve  the 
quality  of  service  to  all  students.  A  third 
commenter  suggested  that  the  entire 
section  be  deleted  because  the  subpart 
does  not  contain  an  “intent”  element. 
Without  this  “burden  of  proof’  or 
“intent”  element,  the  commenter  stated, 
the  definition  of  misrepresentation  does 
not  comply  with  the  common  law 
definition  of  misrepresentation.  Two 
commenters  criticized  the  subpart  as 
overlapping  the  Federal  Trade 
Commission’s  recent  regulations  dealing 
with  proprietary  schools.  One  of  these 
commenters  suggested  that  action  by  the 
Commissioner  should  be  taken  only  as  a 
result  of  an  action  by  the  Federal  Trade 
Commission. 

Response:  Since  the  Commissioner  is 
responsible  imder  the  provisions  of  the 
Higher  Education  Act  of  1965  for 
insuring  that  Federal  student  aid  funds 
are  properly  administered,  the 
Commissioner  cannot  delegate  this 
authority  to  accrediting  or  State 
approving  agencies.  Although  the 
Commissioner  is  in  agreement  with  the 
efforts  made  by  national  and  regional 
accrediting  commissions  to  enhance 
administrative  and  educational 
capability  in  institutions  of  higher 
education,  the  ultimate  responsibility  to 


enforce  proper  and  prudent 
administrative  procedures  for 
institutions  participating  in  title  IV 
jjrograms  belongs  to  the  Commissioner. 
Subpart  C  of  this  part  is  intended  to  give 
effect  to  this  responsibility  and  is 
consistent  with*  the  authority  given  the 
Commissioner  under  the  Higher 
Education  Act  of  1965,  as  amended. 

’The  Commissioner  has  not  adopted 
the  commenter’s  recommendation  that 
the  Commissioner  initiate  action  only 
after  an  action  is  taken  by  the  Federal 
Trade  Commission.  It  is  the 
Commissioner  who  has  been  assigned 
the  responsbility  by  statute  for  ensuring 
proper  administration  of  title  IV 
programs.  Furthermore,  subpart  C  of  this 
part  is  applicable  to  all  institutions  of 
higher  education  that  participate  in  title 
IV  programs,  while  the  proposed 
regulations  of  the  Federal  "rrade 
Commission  are  intended  to  address  the 
proprietary  sector  of  higher  education. 

Subpart  C  is  not  meant  to  contain  a 
“burden  of  proof’  or  “intent”  element. 
This  section  purposely  sets  forth  a 
procedure  to  handle  a  situation  that 
does  not  involve  a  crime.  Common  law 
provisions  and  criminal  statutes  already 
exist  as  remedies  to  deal  with  criminal 
fraud  or  civil  fraud.  The  remedy  under 
subpart  C  is  that,  if  the  facts  of 
misrepresentation  or  substantial 
misrepresentation  are  bom  out,  a  school 
may  be  limited,  suspended  or 
terminated  fi'om  the  title  IV  student  aid 
programs. 

A  limitation,  suspension  or 
termination  action  is  not  a  criminal 
provision;  it  is  the  Commissioner’s 
method  of  dealing  with  those  schools 
that  are  not  properly  administering  title 
IV  student  assistance  programs. 

§  168.32  Special  definitions. 

Comment:  Fourteen  commenters 
asked  for  clarifying  amendments  to  the 
definitions  of  “misrepresentation”  and 
“substantial  misrepresentation”  because 
these  commenters  believed  that  the 
proposed  definitions  were  too  broad. 
Several  commenters  suggested  that  both 
definitions  be  limited  to  “any  published, 
intentionally  erroneous  or  misleading 
statement.” 

While  five  commenters  agreed  that  an 
institution  should  be  held  responsible 
for  any  intentional  misrepresentation 
appearing  in  its  printed  material,  these 
commenters  believe  that  an  institution 
should  not,  under  any  circumstances,  be 
held  responsible  for  a  misstatement 
made  “by  clerical  staff  or  other 
personnel  who  do  not  have  necessary 
information  to  properly  represent  the 
institution  in  all  situations.” 

Two  commenters  suggested  that,  in 
addition  to  published  materials. 


correspondence  between  a  student  and 
the  institution  should  also  be  included  in 
the  definition.  Three  commenters  stated 
that  the  Commissioner  should  determine 
misrepresentation  to  be  intentional  or 
manifestly  careless  before  initiating 
sanctions  against  an  institution. 

One  commenter  asked  if  an  out-dated 
catalogue  would  constitute 
misrepresentation  on  the  part  of  an 
institution. 

Two  commenters  recommended  that 
the  definitions  be  changed  to  include  the 
concept  of  fraud:  The  making  of  a 
statement  with  knowledge  of  its  falsity 
and  with  intent  to  deceive.  'The  problem 
with  the  definitions,  one  commenter 
stated,  was  that  much  of  this  area 
relating  to  misrepresentation  is  a  matter 
of  interpretation;  therefore,  the 
commenter  requested  that  only 
deliberately  erroneous  statements  be 
defined  as  misrepresentation. 

Response:  The  Commissioner  has  not 
adopted  the  recommendation  of  the 
commenters  that  “misrepresentation” 
and  “substantial  misrepresentation”  be 
limited  to  published  materials.  Any 
communications  between  an  institution 
and  a  student  or  a  prospective  student — 
including  various  forms  of 
advertisements — is  subject  to  the 
provisions  of  this  section.  In  response  to 
one  commenter’s  statement  that  an 
institution  should  not  be  held 
responsible  for  misstatements  made  by 
personnel  who  do  not  have  the 
necessary  information,  the 
Commissioner  believes  that  it  is  an 
institution’s  obligation  to  make  certain 
that  only  qualified  personnel  respond  to 
a  student’s  inquiries  about  aspects  of 
the  institution. 

’The  purpose  of  the  regulations  is  to 
set  standards  of  conduct  to  ensure  an 
exchange  of  the  most  accurate 
information  possible  between  a  student 
or  a  prospective  student  and  an 
institution  regarding  the  institution  and 
the  rights  and  responsibilities  of  the 
student. 

'The  Commissioner  does  not  believe 
that  an  out-dated  catalogue  necessarily 
constitutes  misrepresentation.  On  the 
one  hand  if  an  institution  makes  a  good 
faith  effort  to  issue  timely  and  updated 
catalogues,  the  inadvertent  use  of  an 
out-dated  catalogue  would  not 
constitute  misrepresentation.  On  the 
other  hand,  the  continued  use  of 
outdated  catalogues  that  contain  no- 
longef-current  information  about 
educational  offerings,  accreditation, 
financial  charges,  physical  facilities,  or 
faculty  would  convey  to  the  student 
inaccurate,  erroneous,  and  misleading 
statements  and  thus  constitute 
misrepresentation. 
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The  commenters*  recommendation 
that  the  definitions  include  the  concept 
of  fraud  has  not  been  adopted.  The 
deHnitions  set  forth  in  subpart  C  are 
unique  to  the  Commissioner’s  oversight 
responsibilities  for  the  title  IV  programs. 

The  request  that  “misrepresentation" 
be  confined  to  deliberately  erroneous 
statements  has  not  been  adopted. 
Because  an  institution  has  the  primary 
responsibility  of  conveying  information 
that  is  as  accurate  as  possible,  the 
Commissioner  believes  that  a  definition 
limited  to  deliberately  erroneous 
statements  would  not  be  consistent  with 
the  Commissioner’s  oversight 
responsibilities. 

Comment:  Two  commenters  requested 
that  the  definitions  “misrepresentation” 
and  “substantial  misrepresentation”  be 
modified  to  allow  for  computer  or 
human  error  that  can  be  proven  to  be 
unintentional  or  accidentaL 

Response:  The  suggested 
modifications  to  the  definitions  has  not 
been  adopted.  The  Commissioner  will 
take  into  consideration  alleged 
misrepresentation  that  an  institution  can 
show  was  imintentional  or  accidental. 

Comment:  One  commenter  stated  that 
an  allegation  or  misrepresentation  is  a 
statement  that  requires  proof,  but  that  in 
§  168.32  there  is  no  requirement  for 
proof.  Rather,  an  institution  is 
considered  guilty  before  being  able  to 
defend  itself  against  the  charges.  If  the 
definitions  are  not  amended,  this 
commenter  continued,  an  institution  will 
have  to  initiate  taping  of  telephone  calls 
to  have  a  record  against  allegations  of 
misrepresentation. 

Response:  The  Commissioner  does  not 
consider  an  institution  guilty  before  it 
responds  to  charges  of  alleged 
misrepresentation.  Under  §  168.37  the 
institution  is  allowed  an  opportunity  to 
respond  to  complaints  before  any 
determination  as  to  guilt  or  innocence  or 
further  action  is  taken  on  the  part  of  the 
Office  of  Education. 

Comment:  One  commenter  asked  how 
the  Commissioner  would  determine 
whether  a  “misleading”  statement  has 
been  made  and  whether  an  action  has 
resulted  to  a  person’s  detriment. 

Response:  The  procedures  under 
which  the  Commissioner  would 
determine  whether  a  “misleading 
statement”  has  been  made  and  the 
effect  that  statement  has  had  are 
discussed  in  response  to  comment  on 
§  168.37(a). 

Comment:  One  commenter  stated  that 
the  Commissioner  should  specify  in  the 
regulations  that  each  institution  must 
have  a  grievance  procedure  for  students 
to  follow  if  there  is  a  question  of 
misrepresentation. 


Response:  The  recommendation  has 
not  been  adopted.  The  Conunissioner 
believes  that  requiring  each  institution 
to  establish  a  grievance  procedure 
would  constitute  an  interference  in  the 
internal  affairs  of  the  institution.  That 
specification  would  not  take  into 
account  the  diverse  organizational . 
structures  among  participating 
institutions.  However,  the  Commissioner 
is  not  adverse  to  an  institution’s 
establishing  that  type  of  procedure  if  it 
feels  that  the  procedure  is  appropriate. 

§  168.33  Nature  of  educational 
program. 

Comment'  Two  commenters 
recommended  amending  the  first 
paragraph  under  this  section.  In  place  of 
the  words  “false  or  misleading 
statements,”  these  commenters  wish  to 
substitute  “published  deliberately  or 
intentionally  misleading  statements.” 

Response:  The  recommendation  has 
not  been  adopted.  The  phrase 
“published  deliberately  or  intentionally 
misleading”  is  merely  one  aspect  of  the 
phrase  “false  and  misleading”  used  in 
the  regulations.  The  Commissioner 
believes  that  there  may  be  other  reasons 
that  lead  to  “false  and  misleading 
statements.”  such  as  inadequate 
administration,  inadequate  training  of 
recruiters  or  other  personnel  and  related 
factors. 

Comment:  One  commenter 
recommended  the  deletion  of  the  entire 
section  because  he  felt  that  it  was  a 
“blatant  attempt”  by  the  Commissioner 
to  establish  “a  national  (Federal) 
accreditation  process.” 

Response:  The  recommendation  was 
not  adopted.  The  Commissioner  is  not 
attempting  to  establish  a  national 
accre^tation  process,  but  to  set 
minimum  standards  any  institution 
participating  in  title  IV  student  aid 
programs  should  be  expected  to 
maintain. 

Comment:  Two  commenters 
recommended  different  phrasing  for  this 
subsection.  One  commenter  suggested 
amending  the  sentence  with  the  words 
“the  accreditation  reports  are  available 
for  review  by  the  Commissioner.” 
Another  commenter  recommended  the 
substitution  of  (a)  with  the  following: 
“The  particular  types  and  specific 
sources  of  the  institution’s 
accreditations.”  This  wording,  the 
commenter  wrote,  “would  fulfill  the 
Commissioner’s  student  consumer 
information  objective  and  also  ascertain 
misrepresentation  by  a  school  when  it 
has  claimed  to  have  accreditation  of  a 
particular  type  from  a  specific  source 
when,  in  actuality,  it  does  not  have  it” 

Response:  The  recommendation  of  the 
first  commenter  has  not  been  adopted. 


The  accreditation  reports  of  an 
institution  are  already  available  for 
inspection  by  the  Conunissioner.  The 
second  commenter’s  proposed 
amendment  of  §  168.33(a)  has  been 
adopted  and  incorporated  into  the  final 
regulations. 

Comment:  Three  commenters  objected 
to  §  168.33(b)  on  the  basis  of  there  being 
no  national  standards  on  which  an 
institution  can  insist  that  its  credits  are 
transferable  to  another  institution. 
Another  commenter,  asking  how  it  will 
be  possible  for  an  institution  to  indicate 
what  courses  are  transferable  to  another 
institution,  stated  that  each  institution 
has  internal  rules  governing  the 
transferability  of  credit. 

One  commenter  suggested  the 
deletion  of  the  paragraph  and  the 
substitution  of  the  following:  “Whether 
such  course  credits  earned  at  the 
institution  are,  in  fact,  applicable  to  a 
particular  vocational  or  academic 
objective  or  credential  at  any  other 
institution  offering  an  indicated  course 
of  study.” 

One  conunenter  stated  that  §  168.33(c) 
should  be  deleted  on  the  basis  that  an 
institution  cannot  guarantee  its  students 
entry  into  unions  or  State  licensure. 

.  Response:  The  Commissioner  is  not 
requiring  institutions  to  make 
statements  about  the  transferability  of 
their  credits.  However,  the 
Commissioner  feels  that  if  an  institution 
does  make  statements  about  credit 
transferability,  the  institution  must  have 
a  basis  on  which  to  verify  such 
statements. 

The  commenter’s  suggested 
amendment  has  not  been  adopted.  The 
Commissioner  believes  the  present 
wording  of  the  subsection  is  adequate 
and  clear.  As  with  the  subject  of  the 
transferability  of  credits,  the 
Commissioner  believes  that  if  an 
institution  makes  statements  about 
unions  or  State  licensures  being  the  end 
product  of  its  educational  program,  the 
institution  must  have  indisputable  facts 
to  verify  its  claim. 

§  168.34  Nature  of  financial  charges. 

Comment'  Three  commenters 
suggested  that  §  168.34  (a)  and  (b)  be 
deleted  and  the  first  paragraph  be 
strengthened  to  read: 

“Misrepresentation  by  an  institution  of 
higher  education  of  the  nature  of  its 
financial  charges  includes,  but  is  not 
limited  to,  published,  intentionally 
misleading  statements.” 

Response:  The  commenters’ 
reconunendation  has  not  been  adopted. 
However,  the  language  of  §  168.34, 

§  168.35  and  §  168.32  has  been  rewritten 
in  parallel  form  in  the  final  regulations. 
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Comment:  One  commenter 
recommended  adding  a  section  after  (b) 
as  follows:  “the  areas  of  most  common 
financial  or  academic  misunderstanding 
between  the  student  or  prospective 
student  and  the  institution  and  of  which 
the  student  and  prospective  student 
should  be  made  specifically  aware  of  in 
advance." 

Response:  The  recommended 
amendment  has  not  been  adopted.  The 
commenter’s  concern  is  addressed  by 
the  Student  Consumer  Information 
Services  Regulations  (45  CFR  178). 

§  168.35  Employability  of  its  graduates. 

Comment:  One  commenter  stated  that 
1  168.35  was  too  vague  and  suggested 
that  the  Commissioner  indicate 
examples  or  guidelines  as  to  what 
constituted  improper  use  of  Federal  or 
State  Government  statistics  with  regard 
to  potential  placement  of  graduates. 
Another  commenter  recommended 
deletion  of  this  section  because  he  felt  it 
was  too  inflexible  by  not  taking  into 
account  those  students  who  may  have 
the  technical  skills  to  get  a  job  but  have 
not  been  trained  for  the  interview 
process  and  therefore  don't  obtain  a  job. 

Response:  The  proper  use  of 
Government  statistics — or  any  other 
statistics  on  job  placement,  for  that 
matter — should  be  governed  by 
prudence,  relevance,  and  timeliness.  It 
would  be  improper  to  use  statistics  that 
are  irrelevant  or  give  a  misleading 
representation  of  job  opportunities 
available  after  a  student  completes  a 
certain  educational  program.  Another 
improper  use  of  statistics  would  be  an 
institution's  use  of  national  statistics  in 
cases  in  which  State  or  regional 
statistics  give  a  more  accurate  picture  of 
employment  possibilities  for  students 
attending  that  institution. 

§  168.36  Endorsement  and 
testimonials. 

Comment:  Two  commenters  asked 
how  the  Commissioner  intends  to 
enforce  these  regulations  with  regard  to 
verbal  testimonials  or  endorsements. 
The  commenter  suggested  that  the 
section  be  amended  to  limit 
misrepresentation  to  published 
materials. 

Response:  The  recommendation  has 
not  been  adopted.  This  section  is  meant 
to  include  verbal  testimonials  or 
endorsement  made  through  television 
advertising  and  other  audio-visual 
educational  information  sources. 

§  168.37  Procedures. 

Comment:  Eight  commenters  objected 
^  to  this  entire  section.  Citing  the  fact  that 
there  is  no  due  process  involved,  these 
commenters  asked  for  its  deletion.  Two 


commenters  recommended  that,  prior  to 
the  initiation  of  procedures  under  the 
Limitation,  Suspension,  or  Termination 
regulations  the  institution  be  provided 
copies  of  the  complaints  and  the 
Commissioner  allow  the  institution  an 
opportunity  to  respond  and  comment  on 
the  complaints. 

One  commenter  objected  to  the 
section  because  it  presumes  total 
wrongdoing  on  the  part  of  the 
institution.  Another  commenter  asked 
how  the  Commissioner  would  determine 
the  factual  basis  of  a  verbal  statement 
made  in  the  privacy  of  a  counseling 
situation. 

Three  commenters  wrote  that 
§  168.37(c]  “appears  to  be  worded  so  as 
to  empower  an  Ofbce  of  Education 
official  to  terminate  an  institution’s 
eligibility  based  upon  a  complaint  or 
allegation.”  One  commenter  questioned 
whether  this  paragraph  gave  the 
“designated  Office  of  Education  official” 
the  power  to  initiate  “limitation, 
suspension,  or  termination  action  / 
without  asking  for  institutional 
response.”  These  commenters  requested 
that  the  Hnal  regulations  be  amended  to 
allow  for  due  process  and  institutional 
response  “to  the  Commissioner,  and  not 
to  some  Office  of  Education  official.’^ 

Response:  The  Commissioner  believes 
that  the  procedures  set  forth  in  §  168.37 
provide  adequate  due  process  to 
institutions  whose  actions  are 
questioned  and  that  resort  to  court 
action  is  unnecessary,  as  well  as 
impracticable.  The  Commissioner  will, 
as  a  general  matter,  investigate  each 
complaint  received  about  an  institution 
before  initiating  any  action  under 
§  168.37. 

In  determining  whether  action  should 
be  taken  on  the  basis  of  a  complaint,  the 
Commissioner  will  consider  its  source 
with  regard  to  the  reliability  of  the 
allegations  made.  However,  the 
Commissioner  does  not  believe  that  it  is 
necessary  for  the  institution  to  know  in 
all  cases  the  source  of  the  complaint 
when  responding  to  the  allegations 
made  in  it. 

The  recommendation  has  not  been 
adopted.  The  Commissioner  does  not 
believe  it  is  necessary  or  desirable  to 
limit  the  Commissioner's  flexibility  in 
selecting  appropriate  designated  Office 
of  Educational  officials.  However,  the 
Commissioner  is  mindful  of  the  great 
responsibility  that  these  individuals  will 
have,  as  well  as  the  need  for  these 
persons  to  be  well  versed  in  the 
operation  of  the  student  financial  aid 
programs. 

It  is  not  the  intention  of  the 
Commissioner  to  engage  in  a  series  of 
miwarranted  actions  against 
institutions.  An  institution  will  be  given 


the  opportunity  to  respond  to  complaints 
and  rectify  the  situation  through 
informal  compliance  procedures. 
However  if  there  is  evidence  that  the 
complaints  are  valid  or  the  situation  has 
not  been  rectified,  the  Commissioner 
intends  to  take  action  in  accordance 
with  the  provisions  of  the  Limitation, 
Suspension,  or  Termination  Regulations 
(45  CFR  168  Subpart  H). 

Appendix  B — Standards  for  Audit  of 
Governmental  Organizations,  Programs, 
Activities,  and  Functions  (GAO) 

Part  III  Chapter  3 — Independence 

(a)  The  third  general  standard  for 
governmental  auditing  is:  In  matters 
relating  to  the  audit  work,  the  audit 
organization  and  the  individual  auditors 
shall  maintain  an  independent  attitude. 

(b)  This  standard  places  upon  the 
auditor  and  the  audit  organization  the 
responsibility  for  maintaining  sufficient 
independence  so  that  their  opinions, 
conclusions,  judgments,  and 
recommendations  will  be  impartial.  If 
the  auditor  is  not  sufficiently 
independent  to  produce  unbiased 
opinions,  conclusions,  and  judgments,  he 
should  state  in  a  prominent  place  in  the 
audit  report  his  relationship  with  the 
organization  or  officials  being  audited. ' 

(c)  The  auditor  should  consider  not 
only  whether  his  or  her  own  attitude 
and  beliefs  permit  him  or  her  to  be 
independent  but  also  whether  there  is 
anything  about  his  or  her  situation 
which  would  lead  others  to  question  his 
or  her  independence.  Both  situations 
deserve  consideration  since  it  is 
important  not  only  that  the  auditor  be,  in 
fact,  independent  and  impartial  but  also 
that  other  persons  will  consider  him  or 
her  so. 

(d)  There  are  three  general  classes  of 
impairments  that  the  auditor  needs  to 
consider:  these  are  personal,  external, 
and  organizational  impairments.  If  one 
or  more  of  these  are  of  such  significance 
as  to  affect  the  auditor’s  ability  to 
perform  his  or  her  work  and  report  its 
results  impartially,  he  or  she  should 
decline  to  perform  the  audit  or  indicate 
in  the  report  that  he  or  she  was  not  fully 
independent. 

Personal  Impairments 

There  are  some  circumstances  in 
which  an  auditor  cannot  be  impartial 
because  of  his  or  her  views  or  his  or  her 
personal  situation.  These  circumstances 
might  include: 


'  If  the  auditor  is  not  fully  independent  because 
he  or  she  is  an  employee  of  the  audited  entity,  it  will 
be  adequate  disclosure  to  so  indicate.  If  the  auditor 
is  a  practicing  certified  public  accountant,  his  or  her 
conduct  should  be  governed  by  the  AlCPA 
"Statements  on  Auditing  Procedure.” 
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1.  Relationships  of  an  official, 
professional,  and/or  personal  nature 
that  might  cause  the  auditor  to  limit  the 
extent  or  character  of  the  inquiry,  to 
limit  disclosure,  or  to  weaken  his  or  her 
findings  in  any  way. 

2.  Preconceived  ideas  about  the 
objectives  or  quality  of  a  particular 
operation  or  personal  likes  or  dislikes  of 
individuals,  groups,  or  objectives  of  a 
particular  program. 

3.  Previous  involvement  in  a 
decisionmaking  or  management  capacity 
in  the  operations  of  the  governmental 
entity  or  program  being  audited. 

4.  Biases  and  prejudices,  including 
those  induced  by  political  or  social 
convictions,  which  result  from 
employment  in  or  loyalty  to  a  particular 
group,  entity,  or  level  of  govemmeivt. 

5.  Actual  or  potential  restrictive 
influence  when  the  auditor  performs 
preaudit  work  and  subsequently 
performs  a  post  audit. 

6.  Financial  interest,  direct  or  indirect, 
in  an  organization  or  facility  which  is 
benefiting  from  the  audited  programs. 

External  Impairments 

External  factors  can  restrict  the  audit 
or  impinge  on  the  auditor's  ability  to 
form  independent  and  objective 
opinions  and  conclusions.  For  example, 
under  the  following  conditions  either  the 
audit  itself  could  be  adversely  affected 
or  the  auditor  would  not  have  complete 
freedom  to  make  an  independent 
judgment.* 

1.  Interference  or  other  influence  that 
improperly  or  imprudently  eliminates, 
restricts,  or  modifies  the  scope  or 
character  of  the  audit. 

2.  Interference  with  the  selection  or 
application  of  audit  procedures  of  the 
selection  of  activities  to  be  examined. 

3.  Denial  of  access  to  such  sources  of 
information  as  books,  records,  and 
supporting  documents  or  denial  or 
opportimity  to  obtain  explanations  by 
officials  and  employees  of  the 
governmental  organization,  program,  or 
activity  under  audit. 

4.  Interference  in  the  assignment  of 
personnel  to  the  audit  task. 

5.  Retaliatory  restrictions  placed  on 
funds  or  other  resources  dedicated  to 
the  audit  operation. 

6.  Activity  to  overrule  or  significantly 
influence  the  auditors  judgment  as  to  the 
appropriate  content  of  the  audit  report. 

7.  Influences  that  place  the  auditor’s 
continued  employment  in  jeopardy  for 
reasons  other  than  competency  or  the 
need  for  audit  services. 

‘Some  of  these  situations  may  constitute 
justifiable  limitations  on  the  scope  of  the  work.  In 
such  cases  the  limitation  should  be  identified  in  the 
auditor's  report. 


8.  Unreasonable  restriction  on  the 
time  allowed  to  competently  complete 
an  audit  assignment 

Organizational  Impairments 

(a)  The  auditor’s  independence  can  be 
affected  by  his  or  her  place  within  the 
organizational  structure  of  governments'. 
Auditors  employed  by  Federal,  State,  or 
local  government  units  may  be  subject 
to  policy  direction  fi'om  superiors  who 
are  involved  either  directly  or  indirectly 
in  the  government  management  process. 
To  achieve  maximum  independence 
such  auditors  and  the  audit  organization 
itself  not  only  should  report  to  the 
highest  practicable  echelon  within  their 
government  but  should  be 
organizationally  located  outside  the 
line-management  function  of  the  entity 
under  audit. 

(b)  These  auditors  should  also  be 
sufficiently  removed  from  political 
pressures  to  ensure  that  they  can 
conduct  their  auditing  objectively  and 
can  report  their  conclusions  completely 
without  fear  of  censure.  Whenever 
feasible  they  should  be  under  a  system 
which  will  place  deci^ons  on 
compensation,  training,  job  tenure,  and 
advancement  on  a  merit  basis. 

(c)  When  independent  public 
accountants  or  other  independent 
professionals  are  engaged  to  perform 
work  that  includes  inquiries  into 
compliance  with  applicable  laws  and 
regulations,  efficiency  and  economy  of 
operations,  or  achievement  of  program 
results,  they  should  be  engaged  by 
someone  other  than  the  officials 
responsible  for  the  direction  of  the  effort 
being  audited.  This  practice  removes  the 
pressure  that  may  result  if  the  auditor 
must  criticize  the  performance  of  those 
by  whom  he  or  she  was  engaged.  To 
remove  this  obstacle  to  independence, 
governments  should  arrange  to  have 
auditors  engaged  by  officials  not 
directly  involved  in  operations  to  be 
audited. 

Appendix  C — Appendix  I,  Standards  for 
Aduit  of  Governmental  Organizations, 
Programs,  Activities,  and  Functions 
(GAO) 

Qualifications  of  Independent  Auditors 
Engaged  by  Governmental 
Orghnizations 

(a)  When  outside  auditors  are 
engaged  for  assignments  requiring  the 
expression  of  an  opinion  on  financial 
reports  of  governmental  organizations, 
only  fully  qualified  public  accountants 
should  be  employed.  The  type  of 
qualifications,  as  stated  by  the 
Comptroller  General,  deemed  necessary 
for  financial  audits  of  governmental 


organizations  and  programs  is  quoted 
below: 

“Such  audits  shall  be 
conducted  *  *  *  by  independent 
certified  public  accoimtants  or  by 
independent  licensed  public 
accountants,  licensed  on  or  before 
December  31, 1970,  who  are  certified  or 
licensed  by  a  regulatory  authority  of  a 
State  or  o^er  political  subdivision  of 
the  United  States:  Except  that 
independent  public  accountants  licensed 
to  practice  by  such  regulatory  authority 
after  December  31, 1970,  and  persons 
who  althrough  not  so  certified  or 
licensed,  meet,  in  the  opinion  of  the 
Secretary,  standards  of  education  and 
experience  representative  of  the  highest 
prescribed  by  the  licensing  authorities  of 
the  several  States  which  provide  for  the 
continuing  licensing  of  public 
accountants  and  which  are  prescribed 
by  the  Secretary  in  appropriate 
regulations  may  perform  such  audits 
until  December  31, 1975;  Provided,  That 
if  the  Secretary  deems  it  necessary  in 
the  public  interest,  he  may  prescribe  by 
regulation  higher  standards  than  those 
required  for  the  practice  of  public 
accountancy  by  the  regulatory 
authorities  of  the  States.”  * 

(b)  The  standards  for  examination 
and  evaluation  require  consideration  of 
applicable  laws  and  regulations  in  the 
auditor’s  examination.  The  standards 
for  reporting  require  a  statement  in  the 
auditor’s  report  regarding  any 
significant  instances  of  noncdmpliance 
disclosed  by  his  or  her  examination  and 
evaluation  work.  What  is  to  be  included 
in  this  statement  requires  judgment. 
Significant  instances  of  noncompliance, 
even  those  not  resulting  in  legal  liability 
to  the  audited  entity,  should  be 
included.  Minor  procedural 
noncompliance  need  not  be  disclosed. 

(c)  Although  the  reporting  standard  is 
generally  on  an  exception  basis — that 
only  noncompliance  need  be  reported — 
it  should  be  recognized  that 
governmental  entities  often  want 
positive  statements  regarding  whether 
or  not  the  auditor’s  tests  disclosed 
instances  of  noncompliance.  This  is 
particularly  true  in  grant  programs 
where  authorizing  agencies  frequently 
want  assurance  in  the  auditor’s  report 
that  this  matter  has  been  considered. 

For  such  audits,  auditors  should  obtain 
an  understanding  with  the  authorizing 
agency  as  to  the  extent  to  which  such 
positive  comments  on  compliance  are 
desired.  When  coordinated  audits  are 

'  Letter  (B-148144.  September  15. 1970)  from  the 
Comptroller  General  to  the  heads  of  Federal 
departments  and  agencies.  The  reference  to 
"Secretary”  means  the  head  of  the  department  or 
agency. 
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involved,  the  audit  program  should 
specify  the  extent  of  comments  that  the 
auditor  is  to  make  regarding  compliance. 

(d)  When  noncompliance  is  reported, 
the  auditor  should  place  the  findings  in 
proper  perspective.  The  extent  of 
instances  of  noncompliance  should  be 
related  to  the  number  of  cases  examined 
to  provide  the  reader  with  a  basis  for 
judging  the  prevalence  of 
noncompliance. 

(The  pamphlet  “Standards  for  Audit  of 
Governmental  Organizations,  Programs, 
Activities,  and  Functions"  is  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washington, 

D.C.  20402.  Stock  number  2000-01000.  Price: 

85  cents.) 
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